
42 U.S. Code § 1396p
Liens, adjustments and recoveries, and transfers of assets

(a) Imposition of lien against property of an individual on account of medical
assistance rendered to him under a State plan
(1) No lien may be imposed against the property of any individual prior to his death on account of medical
assistance paid or to be paid on his behalf under the State plan, except—

(A) pursuant to the judgment of a court on account of benefits incorrectly paid on behalf of such individual,
or

(B) in the case of the real property of an individual—

(i) who is an inpatient in a nursing facility, intermediate care facility for the mentally retarded, or other
medical institution, if such individual is required, as a condition of receiving services in such institution
under the State plan, to spend for costs of medical care all but a minimal amount of his income required for
personal needs, and

(ii) with respect to whom the State determines, after notice and opportunity for a hearing (in accordance
with procedures established by the State), that he cannot reasonably be expected to be discharged from the
medical institution and to return home,

except as provided in paragraph (2).

(2) No lien may be imposed under paragraph (1)(B) on such individual’s home if—

(A) the spouse of such individual,

(B) such individual’s child who is under age 21, or (with respect to States eligible to participate in the State
program established under subchapter XVI) is blind or permanently and totally disabled, or (with respect to
States which are not eligible to participate in such program) is blind or disabled as defined in section 1382c of
this title, or

(C) a sibling of such individual (who has an equity interest in such home and who was residing in such
individual’s home for a period of at least one year immediately before the date of the individual’s admission
to the medical institution),

is lawfully residing in such home.

(3) Any lien imposed with respect to an individual pursuant to paragraph (1)(B) shall dissolve upon that
individual’s discharge from the medical institution and return home.

(b) Adjustment or recovery of medical assistance correctly paid under a State
plan
(1) No adjustment or recovery of any medical assistance correctly paid on behalf of an individual under the
State plan may be made, except that the State shall seek adjustment or recovery of any medical assistance
correctly paid on behalf of an individual under the State plan in the case of the following individuals:

(A) In the case of an individual described in subsection (a)(1)(B), the State shall seek adjustment or recovery
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from the individual’s estate or upon sale of the property subject to a lien imposed on account of medical
assistance paid on behalf of the individual.

(B) In the case of an individual who was 55 years of age or older when the individual received such medical
assistance, the State shall seek adjustment or recovery from the individual’s estate, but only for medical
assistance consisting of—

(i) nursing facility services, home and community-based services, and related hospital and prescription
drug services, or

(ii) at the option of the State, any items or services under the State plan (but not including medical
assistance for medicare cost-sharing or for benefits described in section 1396a(a)(10)(E) of this title).

(C)

(i) In the case of an individual who has received (or is entitled to receive) benefits under a long-term care
insurance policy in connection with which assets or resources are disregarded in the manner described in
clause (ii), except as provided in such clause, the State shall seek adjustment or recovery from the
individual’s estate on account of medical assistance paid on behalf of the individual for nursing facility and
other long-term care services.

(ii) Clause (i) shall not apply in the case of an individual who received medical assistance under a State plan
of a State which had a State plan amendment approved as of May 14, 1993, and which satisfies clause (iv),
or which has a State plan amendment that provides for a qualified State long-term care insurance
partnership (as defined in clause (iii)) which provided for the disregard of any assets or resources—

(I) to the extent that payments are made under a long-term care insurance policy; or

(II) because an individual has received (or is entitled to receive) benefits under a long-term care
insurance policy.

(iii) For purposes of this paragraph, the term “qualified State long-term care insurance partnership”
means an approved State plan amendment under this subchapter that provides for the disregard of any
assets or resources in an amount equal to the insurance benefit payments that are made to or on behalf of
an individual who is a beneficiary under a long-term care insurance policy if the following requirements
are met:

(I) The policy covers an insured who was a resident of such State when coverage first became effective
under the policy.

(II) The policy is a qualified long-term care insurance policy (as defined in section 7702B(b) of the
Internal Revenue Code of 1986) issued not earlier than the effective date of the State plan amendment.

(III) The policy meets the model regulations and the requirements of the model Act specified in
paragraph (5).

(IV) If the policy is sold to an individual who—

(aa) has not attained age 61 as of the date of purchase, the policy provides compound annual inflation
protection;

(bb) has attained age 61 but has not attained age 76 as of such date, the policy provides some level of
inflation protection; and

(cc) has attained age 76 as of such date, the policy may (but is not required to) provide some level of
inflation protection.

(V) The State Medicaid agency under section 1396a(a)(5) of this title provides information and technical
assistance to the State insurance department on the insurance department’s role of assuring that any
individual who sells a long-term care insurance policy under the partnership receives training and
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demonstrates evidence of an understanding of such policies and how they relate to other public and
private coverage of long-term care.

(VI) The issuer of the policy provides regular reports to the Secretary, in accordance with regulations of
the Secretary, that include notification regarding when benefits provided under the policy have been paid
and the amount of such benefits paid, notification regarding when the policy otherwise terminates, and
such other information as the Secretary determines may be appropriate to the administration of such
partnerships.

(VII) The State does not impose any requirement affecting the terms or benefits of such a policy unless
the State imposes such requirement on long-term care insurance policies without regard to whether the
policy is covered under the partnership or is offered in connection with such a partnership.

In the case of a long-term care insurance policy which is exchanged for another such policy, subclause (I)
shall be applied based on the coverage of the first such policy that was exchanged. For purposes of this
clause and paragraph (5), the term “long-term care insurance policy” includes a certificate issued under
a group insurance contract.

(iv) With respect to a State which had a State plan amendment approved as of May 14, 1993, such a State
satisfies this clause for purposes of clause (ii) if the Secretary determines that the State plan amendment
provides for consumer protection standards which are no less stringent than the consumer protection
standards which applied under such State plan amendment as of December 31, 2005.

(v) The regulations of the Secretary required under clause (iii)(VI) shall be promulgated after consultation
with the National Association of Insurance Commissioners, issuers of long-term care insurance policies,
States with experience with long-term care insurance partnership plans, other States, and representatives
of consumers of long-term care insurance policies, and shall specify the type and format of the data and
information to be reported and the frequency with which such reports are to be made. The Secretary, as
appropriate, shall provide copies of the reports provided in accordance with that clause to the State
involved.

(vi) The Secretary, in consultation with other appropriate Federal agencies, issuers of long-term care
insurance, the National Association of Insurance Commissioners, State insurance commissioners, States
with experience with long-term care insurance partnership plans, other States, and representatives of
consumers of long-term care insurance policies, shall develop recommendations for Congress to authorize
and fund a uniform minimum data set to be reported electronically by all issuers of long-term care
insurance policies under qualified State long-term care insurance partnerships to a secure, centralized
electronic query and report-generating mechanism that the State, the Secretary, and other Federal
agencies can access.
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