
42 U.S. Code § 1395ss
Certification of medicare supplemental health insurance policies

(a) Submission of policy by insurer
(1) The Secretary shall establish a procedure whereby medicare supplemental policies (as defined in subsection
(g)(1)) may be certified by the Secretary as meeting minimum standards and requirements set forth in
subsection (c). Such procedure shall provide an opportunity for any insurer to submit any such policy, and such
additional data as the Secretary finds necessary, to the Secretary for his examination and for his certification
thereof as meeting the standards and requirements set forth in subsection (c). Subject to subsections (k)(3),
(m), and (n), such certification shall remain in effect if the insurer files a notarized statement with the
Secretary no later than June 30 of each year stating that the policy continues to meet such standards and
requirements and if the insurer submits such additional data as the Secretary finds necessary to independently
verify the accuracy of such notarized statement. Where the Secretary determines such a policy meets (or
continues to meet) such standards and requirements, he shall authorize the insurer to have printed on such
policy (but only in accordance with such requirements and conditions as the Secretary may prescribe) an
emblem which the Secretary shall cause to be designed for use as an indication that a policy has received the
Secretary’s certification. The Secretary shall provide each State commissioner or superintendent of insurance
with a list of all the policies which have received his certification.

(2) No medicare supplemental policy may be issued in a State on or after the date specified in subsection (p)(1)
(C) unless—

(A) the State’s regulatory program under subsection (b)(1) provides for the application and enforcement of
the standards and requirements set forth in such subsection (including the 1991 NAIC Model Regulation or
1991 Federal Regulation (as the case may be)) by the date specified in subsection (p)(1)(C); or

(B) if the State’s program does not provide for the application and enforcement of such standards and
requirements, the policy has been certified by the Secretary under paragraph (1) as meeting the standards
and requirements set forth in subsection (c) (including such applicable standards) by such date.

Any person who issues a medicare supplemental policy, on and after the effective date specified in subsection
(p)(1)(C), in violation of this paragraph is subject to a civil money penalty of not to exceed $25,000 for each
such violation. The provisions of section 1320a–7a of this title (other than the first sentence of subsection (a)
and other than subsection (b)) shall apply to a civil money penalty under the previous sentence in the same
manner as such provisions apply to a penalty or proceeding under section 1320a–7a(a) of this title.

(b) Standards and requirements; periodic review by Secretary
(1) Any medicare supplemental policy issued in any State which the Secretary determines has established under
State law a regulatory program that—

(A) provides for the application and enforcement of standards with respect to such policies equal to or more
stringent than the NAIC Model Standards (as defined in subsection (g)(2)(A)), except as otherwise provided
by subparagraph (H);

(B) includes requirements equal to or more stringent than the requirements described in paragraphs (2)
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through (5) of subsection (c);

(C) provides that—

(i) information with respect to the actual ratio of benefits provided to premiums collected under such
policies will be reported to the State on forms conforming to those developed by the National Association of
Insurance Commissioners for such purpose, or

(ii) such ratios will be monitored under the program in an alternative manner approved by the Secretary,
and that a copy of each such policy, the most recent premium for each such policy, and a listing of the ratio
of benefits provided to premiums collected for the most recent 3-year period for each such policy issued or
sold in the State is maintained and made available to interested persons;

(D) provides for application and enforcement of the standards and requirements described in subparagraphs
(A), (B), and (C) to all medicare supplemental policies (as defined in subsection (g)(1)) issued in such State,

(E) provides the Secretary periodically (but at least annually) with a list containing the name and address of
the issuer of each such policy and the name and number of each such policy (including an indication of
policies that have been previously approved, newly approved, or withdrawn from approval since the previous
list was provided),

(F) reports to the Secretary on the implementation and enforcement of standards and requirements of this
paragraph at intervals established by the Secretary,

(G) provides for a process for approving or disapproving proposed premium increases with respect to such
policies, and establishes a policy for the holding of public hearings prior to approval of a premium increase,
and

(H) in the case of a policy that meets the standards under subparagraph (A) except that benefits under the
policy are limited to items and services furnished by certain entities (or reduced benefits are provided when
items or services are furnished by other entities), provides for the application of requirements equal to or
more stringent than the requirements under subsection (t),

shall be deemed (subject to subsections (k)(3), (m), and (n), for so long as the Secretary finds that such State
regulatory program continues to meet the standards and requirements of this paragraph) to meet the
standards and requirements set forth in subsection (c). Each report required under subparagraph (F) shall
include information on loss ratios of policies sold in the State, frequency and types of instances in which
policies approved by the State fail to meet the standards and requirements of this paragraph, actions taken by
the State to bring such policies into compliance, information regarding State programs implementing
consumer protection provisions, and such further information as the Secretary in consultation with the
National Association of Insurance Commissioners may specify.

(2) The Secretary periodically shall review State regulatory programs to determine if they continue to meet the
standards and requirements specified in paragraph (1). If the Secretary finds that a State regulatory program no
longer meets the standards and requirements, before making a final determination, the Secretary shall provide
the State an opportunity to adopt such a plan of correction as would permit the State regulatory program to
continue to meet such standards and requirements. If the Secretary makes a final determination that the State
regulatory program, after such an opportunity, fails to meet such standards and requirements, the program
shall no longer be considered to have in operation a program meeting such standards and requirements.

(3) Notwithstanding paragraph (1), a medicare supplemental policy offered in a State shall not be deemed to
meet the standards and requirements set forth in subsection (c), with respect to an advertisement (whether
through written, radio, or television medium) used (or, at a State’s option, to be used) for the policy in the
State, unless the entity issuing the policy provides a copy of each advertisement to the Commissioner of
Insurance (or comparable officer identified by the Secretary) of that State for review or approval to the extent it
may be required under State law.
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(c) Requisite findings
The Secretary shall certify under this section any medicare supplemental policy, or continue certification of
such a policy, only if he finds that such policy (or, with respect to paragraph (3) or the requirement described in
subsection (s), the issuer of the policy)—

(1) meets or exceeds (either in a single policy or, in the case of nonprofit hospital and medical service
associations, in one or more policies issued in conjunction with one another) the NAIC Model Standards
(except as otherwise provided by subsection (t));

(2) meets the requirements of subsection (r);

(3)

(A) accepts a notice under section 1395u(h)(3)(B) of this title as a claim form for benefits under such policy
in lieu of any claim form otherwise required and agrees to make a payment determination on the basis of
the information contained in such notice;

(B) where such a notice is received—

(i) provides notice to such physician or supplier and the beneficiary of the payment determination under
the policy, and

(ii) provides any payment covered by such policy directly to the participating physician or supplier
involved;

(C) provides each enrollee at the time of enrollment a card listing the policy name and number and a single
mailing address to which notices under section 1395u(h)(3)(B) of this title respecting the policy are to be
sent;

(D) agrees to pay any user fees established under section 1395u(h)(3)(B) of this title with respect to
information transmitted to the issuer of the policy; and

(E) provides to the Secretary at least annually, for transmittal to carriers, a single mailing address to which
notices under section 1395u(h)(3)(B) of this title respecting the policy are to be sent;

(4) may, during a period of not less than 30 days after the policy is issued, be returned for a full refund of any
premiums paid (without regard to the manner in which the purchase of the policy was solicited); and

(5) meets the applicable requirements of subsections (o) through (t).

(d) Criminal penalties; civil penalties for certain violations
(1) Whoever knowingly and willfully makes or causes to be made or induces or seeks to induce the making of
any false statement or representation of a material fact with respect to the compliance of any policy with the
standards and requirements set forth in subsection (c) or in regulations promulgated pursuant to such
subsection, or with respect to the use of the emblem designed by the Secretary under subsection (a), shall be
fined under title 18 or imprisoned not more than 5 years, or both, and, in addition to or in lieu of such a
criminal penalty, is subject to a civil money penalty of not to exceed $5,000 for each such prohibited act.

(2) Whoever falsely assumes or pretends to be acting, or misrepresents in any way that he is acting, under the
authority of or in association with, the program of health insurance established by this subchapter, or any
Federal agency, for the purpose of selling or attempting to sell insurance, or in such pretended character
demands, or obtains money, paper, documents, or anything of value, shall be fined under title 18 or imprisoned
not more than 5 years, or both, and, in addition to or in lieu of such a criminal penalty, is subject to a civil
money penalty of not to exceed $5,000 for each such prohibited act.

(3)

(A)
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(i) It is unlawful for a person to sell or issue to an individual entitled to benefits under part A or enrolled
under part B of this subchapter (including an individual electing a Medicare+Choice plan under section
1395w–21 of this title)—

(I) a health insurance policy with knowledge that the policy duplicates health benefits to which the
individual is otherwise entitled under this subchapter or subchapter XIX,

(II) in the case of an individual not electing a Medicare+Choice plan, a medicare supplemental policy with
knowledge that the individual is entitled to benefits under another medicare supplemental policy or in
the case of an individual electing a Medicare+Choice plan, a medicare supplemental policy with
knowledge that the policy duplicates health benefits to which the individual is otherwise entitled under
the Medicare+Choice plan or under another medicare supplemental policy, or

(III) a health insurance policy (other than a medicare supplemental policy) with knowledge that the
policy duplicates health benefits to which the individual is otherwise entitled, other than benefits to
which the individual is entitled under a requirement of State or Federal law.

(ii) Whoever violates clause (i) shall be fined under title 18 or imprisoned not more than 5 years, or both,
and, in addition to or in lieu of such a criminal penalty, is subject to a civil money penalty of not to exceed
$25,000 (or $15,000 in the case of a person other than the issuer of the policy) for each such prohibited act.

(iii) A seller (who is not the issuer of a health insurance policy) shall not be considered to violate clause (i)
(II) with respect to the sale of a medicare supplemental policy if the policy is sold in compliance with
subparagraph (B).

(iv) For purposes of this subparagraph, a health insurance policy (other than a Medicare supplemental
policy) providing for benefits which are payable to or on behalf of an individual without regard to other
health benefit coverage of such individual is not considered to “duplicate” any health benefits under this
subchapter, under subchapter XIX, or under a health insurance policy, and subclauses (I) and (III) of clause
(i) do not apply to such a policy.

(v) For purposes of this subparagraph, a health insurance policy (or a rider to an insurance contract which
is not a health insurance policy) is not considered to “duplicate” health benefits under this subchapter or
under another health insurance policy if it—

(I) provides health care benefits only for long-term care, nursing home care, home health care, or
community-based care, or any combination thereof,

(II) coordinates against or excludes items and services available or paid for under this subchapter or
under another health insurance policy, and

(III) for policies sold or issued on or after the end of the 90-day period beginning on August 21, 1996,
discloses such coordination or exclusion in the policy’s outline of coverage.

For purposes of this clause, the terms “coordinates” and “coordination” mean, with respect to a policy in
relation to health benefits under this subchapter or under another health insurance policy, that the policy
under its terms is secondary to, or excludes from payment, items and services to the extent available or
paid for under this subchapter or under another health insurance policy.

(vi)

(I) An individual entitled to benefits under part A or enrolled under part B of this subchapter who is
applying for a health insurance policy (other than a policy described in subclause (III)) shall be furnished
a disclosure statement described in clause (vii) for the type of policy being applied for. Such statement
shall be furnished as a part of (or together with) the application for such policy.

(II) Whoever issues or sells a health insurance policy (other than a policy described in subclause (III)) to
an individual described in subclause (I) and fails to furnish the appropriate disclosure statement as
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required under such subclause shall be fined under title 18, or imprisoned not more than 5 years, or both,
and, in addition to or in lieu of such a criminal penalty, is subject to a civil money penalty of not to exceed
$25,000 (or $15,000 in the case of a person other than the issuer of the policy) for each such violation.

(III) A policy described in this subclause (to which subclauses (I) and (II) do not apply) is a Medicare
supplemental policy, a policy described in clause (v), or a health insurance policy identified under 60
Federal Register 30880 (June 12, 1995) as a policy not required to have a disclosure statement.

(IV) Any reference in this section to the revised NAIC model regulation (referred to in subsection (m)(1)
(A)) is deemed a reference to such regulation as revised by section 171(m)(2) of the Social Security Act
Amendments of 1994 (Public Law 103–432) and as modified by substituting, for the disclosure required
under section 16D(2), disclosure under subclause (I) of an appropriate disclosure statement under clause
(vii).

(vii) The disclosure statement described in this clause for a type of policy is the statement specified under
subparagraph (D) of this paragraph (as in effect before August 21, 1996) for that type of policy, as revised
as follows:

(I) In each statement, amend the second line to read as follows:

“THIS IS NOT MEDICARE SUPPLEMENT“THIS IS NOT MEDICARE SUPPLEMENT

INSURANCE”.INSURANCE”.

(II) In each statement, strike the third line and insert the following: “Some health care services paid forSome health care services paid for
by Medicare may also trigger the payment of benefits under this policy.by Medicare may also trigger the payment of benefits under this policy.”.

(III) In each statement not described in subclause (V), strike the boldface matter that begins “ThisThis
insuranceinsurance” and all that follows up to the next paragraph that begins “MedicareMedicare”.

(IV) In each statement not described in subclause (V), insert before the boxed matter (that states “BeforeBefore
You Buy This InsuranceYou Buy This Insurance”) the following: “This policy must pay benefits without regard to other healthThis policy must pay benefits without regard to other health
benefit coverage to which you may be entitled under Medicare or other insurance.benefit coverage to which you may be entitled under Medicare or other insurance.”.

(V) In a statement relating to policies providing both nursing home and non-institutional coverage, to
policies providing nursing home benefits only, or policies providing home care benefits only, amend the
sentence that begins “Federal law” to read as follows: “Federal law requires us to inform you that in
certain situations this insurance may pay for some care also covered by Medicare.”.

(viii)

(I) Subject to subclause (II), nothing in this subparagraph shall restrict or preclude a State’s ability to
regulate health insurance policies, including any health insurance policy that is described in clause (iv),
(v), or (vi)(III).

(II) A State may not declare or specify, in statute, regulation, or otherwise, that a health insurance policy
(other than a Medicare supplemental policy) or rider to an insurance contract which is not a health
insurance policy, that is described in clause (iv), (v), or (vi)(III) and that is sold, issued, or renewed to an
individual entitled to benefits under part A or enrolled under part B “duplicates” health benefits under
this subchapter or under a Medicare supplemental policy.

(B)

(i) It is unlawful for a person to issue or sell a medicare supplemental policy to an individual entitled to
benefits under part A or enrolled under part B, whether directly, through the mail, or otherwise, unless—

(I) the person obtains from the individual, as part of the application for the issuance or purchase and on a
form described in clause (ii), a written statement signed by the individual stating, to the best of the
individual’s knowledge, what health insurance policies (including any Medicare+Choice plan) the
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individual has, from what source, and whether the individual is entitled to any medical assistance under
subchapter XIX, whether as a qualified medicare beneficiary or otherwise, and

(II) the written statement is accompanied by a written acknowledgment, signed by the seller of the
policy, of the request for and receipt of such statement.

(ii) The statement required by clause (i) shall be made on a form that—

(I) states in substance that a medicare-eligible individual does not need more than one medicare
supplemental policy,

(II) states in substance that individuals may be eligible for benefits under the State medicaid program
under subchapter XIX and that such individuals who are entitled to benefits under that program usually
do not need a medicare supplemental policy and that benefits and premiums under any such policy shall
be suspended upon request of the policyholder during the period (of not longer than 24 months) of
entitlement to benefits under such subchapter and may be reinstituted upon loss of such entitlement,
and

(III) states that counseling services may be available in the State to provide advice concerning the
purchase of medicare supplemental policies and enrollment under the medicaid program and may
provide the telephone number for such services.

(iii)

(I) Except as provided in subclauses (II) and (III), if the statement required by clause (i) is not obtained or
indicates that the individual has a medicare supplemental policy or indicates that the individual is
entitled to any medical assistance under subchapter XIX, the sale of a medicare supplemental policy shall
be considered to be a violation of subparagraph (A).

(II) Subclause (I) shall not apply in the case of an individual who has a medicare supplemental policy, if
the individual indicates in writing, as part of the application for purchase, that the policy being
purchased replaces such other policy and indicates an intent to terminate the policy being replaced when
the new policy becomes effective and the issuer or seller certifies in writing that such policy will not, to
the best of the issuer’s or seller’s knowledge, duplicate coverage (taking into account any such
replacement).

(III) If the statement required by clause (i) is obtained and indicates that the individual is entitled to any
medical assistance under subchapter XIX, the sale of the policy is not in violation of clause (i) (insofar as
such clause relates to such medical assistance), if (aa) a State medicaid plan under such subchapter pays
the premiums for the policy, (bb) in the case of a qualified medicare beneficiary described in section
1396d(p)(1) of this title, the policy provides for coverage of outpatient prescription drugs, or (cc) the only
medical assistance to which the individual is entitled under the State plan is medicare cost sharing
described in section 1396d(p)(3)(A)(ii) of this title.

(iv) Whoever issues or sells a medicare supplemental policy in violation of this subparagraph shall be fined
under title 18, or imprisoned not more than 5 years, or both, and, in addition to or in lieu of such a criminal
penalty, is subject to a civil money penalty of not to exceed $25,000 (or $15,000 in the case of a seller who
is not the issuer of a policy) for each such violation.

(C) Subparagraph (A) shall not apply with respect to the sale or issuance of a group policy or plan of one or
more employers or labor organizations, or of the trustees of a fund established by one or more employers or
labor organizations (or combination thereof), for employees or former employees (or combination thereof)
or for members or former members (or combination thereof) of the labor organizations.
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