
29 C.F.R. § 795.110
Economic reality test to determine economic dependence.

(a) Economic reality test. (1) In order to determine economic dependence, multiple factors assessing the
economic realities of the working relationship are used. These factors are tools or guides to conduct a
totality-of-the-circumstances analysis. This means that the outcome of the analysis does not depend on
isolated factors but rather upon the circumstances of the whole activity to answer the question of whether
the worker is economically dependent on the potential employer for work or is in business for themself.

(2) The six factors described in paragraphs (b)(1) through (6) of this section should guide an assessment of the
economic realities of the working relationship and the question of economic dependence. Consistent with a
totality-of-the-circumstances analysis, no one factor or subset of factors is necessarily dispositive, and the
weight to give each factor may depend on the facts and circumstances of the particular relationship. Moreover,
these six factors are not exhaustive. As explained in paragraph (b)(7) of this section, additional factors may be
considered.

(b) Economic reality factors—(1) Opportunity for profit or loss depending on managerial skill. This factor considers
whether the worker has opportunities for profit or loss based on managerial skill (including initiative or
business acumen or judgment) that affect the worker's economic success or failure in performing the work.
The following facts, among others, can be relevant: whether the worker determines or can meaningfully
negotiate the charge or pay for the work provided; whether the worker accepts or declines jobs or chooses
the order and/or time in which the jobs are performed; whether the worker engages in marketing,
advertising, or other efforts to expand their business or secure more work; and whether the worker makes
decisions to hire others, purchase materials and equipment, and/or rent space. If a worker has no
opportunity for a profit or loss, then this factor suggests that the worker is an employee. Some decisions by
a worker that can affect the amount of pay that a worker receives, such as the decision to work more hours
or take more jobs when paid a fixed rate per hour or per job, generally do not reflect the exercise of
managerial skill indicating independent contractor status under this factor.
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