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According to the Substance Abuse and Mental Health Services Administration, behavioral
health is “the promotion of mental health, resilience and wellbeing; the treatment of
mental and substance use disorders; and the support of those who experience and/or are in

recovery from these conditions, along with their families and communities.”[1]

Confidentiality rules help promote access to substance use and other behavioral health services because fear of
the consequences of release of records related to diagnosis, treatment, or referral may deter an individual from
seeking care. Confidentiality is critical to protecting and maintaining trust within the patient/healthcare
practitioner relationship. Confidentiality rules serve to ensure that the individual seeking treatment obtains
services and does not suffer negative consequences as a result. The individual’s family and their community
benefit from an individual receiving necessary behavioral health services.

Compliance risks for behavioral health providers and providers of substance use disorder (SUD) treatment are
unique and must be clearly understood in order to adequately support these programs. Federal confidentiality

regulations for SUD programs that receive any form of federal subsidy,[2] and their interaction with HIPAA
Privacy, Security, and Breach Notification rules and other state laws pertaining to mental health and sensitive
diagnoses such as HIV, are a critical component in behavioral healthcare compliance program implementation.
Court documents and communication with criminal justice system referral sources must be viewed in light of the
many confidentiality, privacy, and security laws and regulations on a daily basis. Therefore, the compliance
officer or privacy officer responsible should be aware of the multifaceted consequences of releasing records—
from money penalties to the negative impact on the patient if program information is incorrectly released.
Strong policies and direct oversight over the release of records and information are essential to the behavioral
healthcare compliance office. Additionally, the intersection of justice involvement with behavioral healthcare,
specifically the role SUD treatment providers play in partnership with pre- and post-sentencing diversion
programs, which are now advocated for in many drug-related charges, is a unique factor that compliance offices
should be aware of when working within such healthcare programs.

Restorative justice as an academic concept and criminal justice philosophy are the basis for diversion programs.
SUD providers are aligned with and involved intimately with these approaches and practices. According to
Mannat Kaur et al., who successfully applied restorative practices in a community mental health organization by
instituting restorative practices for its workers, “Restorative justice is an approach that aims to replace hurt by

healing in the understanding that the perpetrators of pain are also victims of the incident themselves.”[3]

The recent case of former Vanderbilt University Medical Center nurse RaDonda Vaught, who was issued a form of

diversion when a judge sentenced her to three years of probation,[4] shows the value of diversion programs while
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simultaneously highlighting the need to seriously consider decriminalizing medical errors. The American Nurses
Association, among others, condemned her guilty verdict, while nurses and other advocates marched across the

country in protest and in support of Vaught.[5] The decision to hold a nurse criminally negligent for making a
medication error, even one that resulted in the death of her patient, when looked at objectively against current
best practices and quality standards that establish a culture of reporting, goes against the logic of the current
model.

Those who advocate restorative approaches understand that punitive measures, designed to punish those in need

of restoration, cause additional harm. Considering the perpetrator of pain as a “second victim”[6] is central to
assuming a restorative approach and is a critical concept in an organizational culture of fairness in dealing with
human errors. An individual who has been negatively affected, pained, or harmed by their own actions (or
inactions), which may be expressed by feelings of guilt or remorse, can be seen as a second victim of an incident,
also in need of restoration. Nurse Vaught is a prime example of a second victim.

The medical field’s continual efforts to achieve a safe culture with few or no errors, often referred to as a “just
culture” approach, involves a reporting mechanism and response tool for incident management. This approach is
strongly advocated by The Joint Commission, the premier accreditation body for hospitals and healthcare

facilities.[7]

This approach lets an individual know that they will be treated with dignity and decency if they commit an error
and builds trust, which is considered to be essential in the formation of a culture that encourages reporting. An
organization with a just culture learns from its mistakes and does not try to hide them or cover them up. An
adequate mechanism to support such an approach ensures that the organization takes steps to improve things in
order to prevent adverse events from happening again. Restoration as a cultural practice, over retribution,
encourages and supports this process. Successful healthcare programs encourage reporting and create an
atmosphere—or organizational culture—that supports learning from mistakes in order to avoid them in the
future. Such a model of continuous quality improvement has been adopted by numerous organizations and is
advocated as a mitigation strategy by The Joint Commission.

Compliance programming must support a healthy and robust reporting system, which The Joint Commission has
now listed as an important element of a healthcare delivery system. Medical incident reporting is generally a
separate reporting mechanism from the compliance hotline or integrity line. Still, the philosophy should be
aligned as much as possible and be practicable. A just culture is a learning culture, and the organization cannot
learn enough to identify opportunities to change for the better unless there is a trustworthy reporting system in
place.

A behavioral approach for compliance programs, drawing from the reporting model established by The Joint
Commission, would require a move from retributive to restorative justice practices. Interdisciplinary restorative
practices, such as restorative questions, switch the focus of an investigation or inquiry from “Who did it?”
“Which policy was broken?” and “What punishment should we deliver?” to “What happened?” “Who was
affected?” and “How can we make things right?” This approach is believed to encourage reporting, support
quality improvement, and improve safety. Fear of punishment negatively affects culture and inhibits employees
from speaking up. Implementing restorative practices as a standard compliance approach provides support for
those who work with a difficult population and in an incredibly challenging environment. A mechanism to extend
restorative justice principles and practices should accompany a robust reporting system (See Table 1 to get
started with this approach today).
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Impact assessment step Explanation Comments

Initial assessment step:

Intentional or

unintentional

Malicious or not

First, assess the error, incident, or event by finding out whether the action was made

inadvertently. Find out whether any malicious intent was present. Malicious intent is willfully or

intentionally causing harm or other negative outcome.

Incident assessment step:

Nature of event

Next, document the nature of the event, such as when it happened, where, why, and who may

have additional information. Develop a timeline of events.

Restorative questions step:

What happened?

Who was affected?

What can we do to

make things right?

Based on initial reports and statements, document the details of the event using restorative

questions. Question all parties with fairness.

Affected persons step:

Victims

Second victims

Identify individuals who have been negatively affected or harmed by either another person’s

actions or their own actions (or inactions).

Action steps:

Recommendations

Conversations

Discussion circles

Process

improvements

Coaching

Referrals

Identify action steps.
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Table 1: Exhibit – Model Practice ToolTable 1: Exhibit – Model Practice Tool

Follow-up or review steps:

Timetable for

improvements

Continued

resolution needed

Schedule follow-up and incident review for quality improvement and feedback loop.

Takeaways
Confidentiality is a critical component for behavioral healthcare compliance program implementation.

Strong policy and direct oversight over the release of records and information are essential to the
behavioral healthcare compliance office.

The partnership with pre- and post-sentencing diversion programs is a unique factor that compliance
offices should be aware of.

Those who advocate restorative approaches understand that punitive measures, designed to punish those
in need of restoration, cause additional harm.

Implementing restorative practices as a standard compliance approach provides support for those who
work with a difficult population and in an incredibly challenging environment.
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