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For decades, Medicare has adhered to a dizzying array of Byzantine billing rules, among

them the “incident-to” rulelll and the “split/shared visit” rule. The latter of these two,
however, underwent significant changes during the latter part of 2021, and will face ‘ ‘
additional changes during 2022 and 2023. This article explores these changes, giving a brief A WA
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overview of the previous version of the rule, the intermediate changes that occurred, and an
explanation of where things stand currently.

Historical overview

Prior to 2021, the split/shared visit rule was meant to provide an option for physicians and certain nonphysician
practitioners (NPPs) to work collaboratively in an institutional setting and bill for patient visits at the higher
physician rate. Similar to the incident-to rule, the split/shared visit rule allowed a physician to see a patient in a
hospital inpatient, outpatient, or emergency department setting for an evaluation and management (E/M) visit
and share that visit with an NPP, while being paid at 100% of the Medicare Physician Fee Schedule (MPFS) rate
under the physician’s name, provided the physician had a face-to-face encounter with the patient. However, this
rule applied only in the hospital inpatient, outpatient, and emergency department settings, where the incident-
to rules did not apply.

The Centers for Medicare & Medicaid Services (CMS) had established this rule in the past, simply by
promulgating manual language (originally in the Medicare Carriers Manual, and later in the Medicare Claims
Processing Manual). The manual language, however, was withdrawn on May 9, 2021, in response to a petition
under the Department of Health & Human Services’ good guidance regulations, following an administrative

challenge to the rule 21 The crux of the challenge was that, contrary to the requirements of the Allina case 31 the
rule had not gone through the necessary notice and comment period. Accordingly, CMS withdrew the rule, only to

publish a revised version in the 2022 MPFS Final Rule.[4] From that time until January 1, 2022, physicians were
only able to bill for split/shared visits on the basis of their own time spent with the patient, with the NPP having
to submit a separate claim under the NPP’s name for the NPP’s time.

The new landscape

The 2022 MPFS final rule reinstated many aspects of the previous split/shared visits rule, but with several
modifications. While many of these modifications represent expansions in how and when practitioners may take
advantage of the rule, others impose new limitations.

Under the new rule, split/shared visits are E/M visits performed in a facility setting by a physician and an NPP
who are in the same group, furnished in accordance with the coverage requirements for E/M services generally if
performed by either the physician or NPP. The new rule expands the settings beyond hospitals to include skilled
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nursing facilities and nursing facilities. In addition, while the previous rule only permitted split/shared visits for
established patients, the new rule is applicable to both established and new patients.

With respect to new restrictions, one of the more significant changes to the rule pertains to the method by which
the physician and NPP must determine who is the billing practitioner. Both the old and new rules require that a
physician perform a “substantive portion” of the visit to qualify as a split/shared visit. However, the old rule
defined substantive portion to mean any face-to-face portion of the visit. This meant that a physician could poke
their head into a visit to convert it to a split/shared visit billable at the higher physician rate. Under the new rule,

the visit must be billed by whichever practitioner performed the “substantive portion,”I5l but this term has been
redefined.

As of January 1, 2023, the practitioner who performs more than half of the total time spent with the patient is
considered to have performed the substantive portion. This definition will apply throughout 2022 as well, but to
ease the transition to a strictly time-based analysis, CMS will also allow an alternative method to determine who
performed the substantive portion, specifically where one practitioner performs one of three key components of
a visit: a history of present illness (HPI), physical exam (PE), or medical decision-making (MDM). The
component itself must be performed in its entirety by the practitioner who bills for it. In other words, if the NPP
performs the HPI and PE, and the physician only performs a portion of the MDM, the visit cannot be billed under
the physician’s number.

One possible area of confusion is how the service should be billed if the physician performs only one of the three
key portions (e.g., MDM), and the NPP performs the other two, or performs one and splits the other evenly with
the physician (e.g., the NPP performs 100% of the HPI but only 50% of the PE). The preface to the new rule does
not address this issue directly but implies that the practitioners may select a single portion to be considered the
substantive portion, which would mean that as long as a physician performs 100% of at least one portion, the
visit may be billed under the physician’s number.

Specifically, the language in the preface states, “the substantive portion will be defined as one of the three key
components” but later describes scenarios where a portion “is used as the substantive portion,” suggesting that

the practitioners may select the portion among the three options {8l The preface also elaborates on how
practitioners should bill when they share time on one of the three key components, indicating that the billing
practitioner must select the appropriate level of code based on the level of service the billing practitioner alone
has performed.

The regulators also explained how to handle joint time as opposed to “distinct time” with respect to determining
the substantive portion. In general, the distinct time of one practitioner may be counted toward determining
which performed the substantive portion of the visit. However, when two or more practitioners meet with or
discuss the patient, only the time of one individual may be counted. As an example, CMS describes a scenario
wherein the NPP spends the first 10 minutes of a visit with the patient and the physician then spends another 15
minutes, in which case the total time would equal 25 minutes, and the physician would bill for the service.
However, if the physician and NPP met together for five additional minutes (bringing the total to 30 minutes),
the overlapping time could only be counted for purposes of establishing total time, and the physician would be
said to have spent 20 minutes with the patient (and therefore, because it represents more than half of the total
time, still the substantive portion of the visit). In other words, the five minutes spent by the NPP that overlap
with the five minutes the physician spends could not be counted together.

The new rule also includes a list of 12 activities that may be counted for purposes of determining total time,
including preparing to see the patient (e.g., reviewing test results); travel time; obtaining and/or reviewing
separately obtained history; ordering medications, tests, or procedures; and counseling and educating the
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patient, and/or their family, and/or their caregiver.[Zl This list will apply only for calculations of total time. For
the 2022 calendar year, HPI, PE, or MDM or performing more than half the total time may be used as the
measures for determining the substantive portion.

A careful examination of the list of activities that may be used to count toward time will note that many do not
require actual face-to-face time with the patient. The regulators explicitly acknowledge this change in response
to a comment asking whether CMS’s intent was to require either of or both practitioners to have face-to-face
contact with the patient. In response, CMS explained “the list of qualifying activities for time do not specify
whether each activity is face-to-face or not. To our knowledge, CPT has not defined the terms ‘face-to-face’ and
‘non-face-to-face,’ but in this context we interpret face-to-face to mean in-person....Our intent was that only
one of the practitioners must perform the in-person part of an E/M [evaluation and management] visit when it is
split (or shared), although either or both can do so. We acknowledge that Medicare policy on this was not clear in
the past...We are finalizing as proposed that the substantive portion can be comprised of time that is with or without

direct patient contact” (emphasis added) 8l In other words, while the substantive portion requirement has risen
beyond merely poking one’s head into a visit, the new requirements permit a physician to never meet with the
patient face-to-face at all, as long as the physician performs the substantive portion of the visit and the level
selected for the visit conforms with the amount of time spent by the physician.

One final aspect of the rule change that warrants scrutiny is the requirement that the physician and NPP be in the
same group. First, the regulators make clear that when a physician and NPP are not in the same group, their
respective services should be billed separately and then only for the services they each perform fully. For services
where the physician and NPP each perform a portion of the service, the regulators explain that when they are in

different groups, “we would not consider either service to be a billable service.”[2] Interestingly, the regulators
declined to define “same group” in this rulemaking, although they received several suggestions as to how to
define such a term. The suggestions included tying the definition to the Stark definition of a group practice,
considering the specialty of the physician and NPP, being employees or independent contractors of the same
entity, and having the same taxpayer identification number, among others. Nevertheless, the regulators refused
to define the term, stating, “We intend to monitor our claims data, and we thank the commenters for their

recommendations and insights into current practice, which we may consider for future rulemaking.” 12

The new rule also imposes new documentation requirements on the practitioners performing the split/shared
visit. First, the medical record must identify the two practitioners who perform the visit, and the billing
practitioner must sign and date the medical record. In addition, beginning in the 2022 calendar year, split/shared
visits must be billed with a specific modifier, although the modifier itself is not specified in the final rule.
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