
40 C.F.R. § 2.204
Initial action by EPA office.

(a) Situations requiring action. This section prescribes procedures to be used by EPA offices in making initial
determinations of whether business information is entitled to confidential treatment for reasons of
business confidentiality. Action shall be taken under this section whenever an EPA office:

(1) Learns that it is responsible for responding to a request under 5 U.S.C. 552 for the release of business
information; in such a case, the office shall issue an initial determination within the period specified in § 2.112;

(2) Desires to determine whether business information in its possession is entitled to confidential treatment,
even though no request for release of the information has been received; or

(3) Determines that it is likely that EPA eventually will be requested to disclose the information at some future
date and thus will have to determine whether the information is entitled to confidential treatment. In such a
case this section's procedures should be initiated at the earliest practicable time, in order to increase the time
available for preparation and submission of comments and for issuance of determinations, and to make easier
the task of meeting response deadlines if a request for release of the information is later received under 5 U.S.C.
552.

(b) Previous confidentiality determination. The EPA office shall first ascertain whether there has been a previous
determination, issued by a Federal court or by an EPA legal office acting under this subpart, holding that
the information in question is entitled to confidential treatment for reasons of business confidentiality.

(1) If such a determination holds that the information is entitled to confidential treatment, the EPA Office shall
furnish any person whose request for the information is pending under 5 U.S.C. 552 an initial determination
(see § 2.111 and § 2.113) that the information has previously been determined to be entitled to confidential
treatment, and that the request is therefore denied. The office shall furnish such person the appropriate case
citation or EPA determination. If the EPA office believes that a previous determination which was issued by an
EPA legal office may be improper or no longer valid, the office shall so inform the EPA legal office, which shall
consider taking action under § 2.205(h).

(2) With respect to all information not known to be covered by such a previous determination, the EPA office
shall take action under paragraph (c) of this section.

(c) Determining existence of business confidentiality claims. (1) Whenever action under this paragraph is required
by paragraph (b)(2) of this section, the EPA office shall examine the information and the office's records to
determine which businesses, if any, are affected businesses (see § 2.201(d)), and to determine which
businesses if any, have asserted business confidentiality claims which remain applicable to the
information. If any business is found to have asserted an applicable claim, the office shall take action under
paragraph (d) of this section with respect to each such claim.
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