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42 C.F.R.§ 489.24

Special responsibilities of Medicare hospitals in emergency cases.

(a) Applicability of provisions of this section. (1) In the case of a hospital that has an emergency department, if an
individual (whether or not eligible for Medicare benefits and regardless of ability to pay) “comes to the
emergency department”, as defined in paragraph (b) of this section, the hospital must—

(i) Provide an appropriate medical screening examination within the capability of the hospital's emergency
department, including ancillary services routinely available to the emergency department, to determine
whether or not an emergency medical condition exists. The examination must be conducted by an individual(s)
who is determined qualified by hospital bylaws or rules and regulations and who meets the requirements of §
£482.55 of this chapter concerning emergency services personnel and direction; and

(ii) If an emergency medical condition is determined to exist, provide any necessary stabilizing treatment, as
defined in paragraph (d) of this section, or an appropriate transfer as defined in paragraph (e) of this section. If
the hospital admits the individual as an inpatient for further treatment, the hospital's obligation under this
section ends, as specified in paragraph (d)(2) of this section.

(2)

(i) When a waiver has been issued in accordance with section 1135 of the Act that includes a waiver under section
1135(b)(3) of the Act, sanctions under this section for an inappropriate transfer or for the direction or relocation
of an individual to receive medical screening at an alternate location do not apply to a hospital with a dedicated
emergency department if the following conditions are met:

(A) The transfer is necessitated by the circumstances of the declared emergency in the emergency area during
the emergency period.

(B) The direction or relocation of an individual to receive medical screening at an alternate location is pursuant to
an appropriate State emergency preparedness plan or, in the case of a public health emergency that involves a
pandemic infectious disease, pursuant to a State pandemic preparedness plan.

(C) The hospital does not discriminate on the basis of an individual's source of payment or ability to pay.

(D) The hospital is located in an emergency area during an emergency period, as those terms are defined in
section 1135(g)(1) of the Act.

(E) There has been a determination that a waiver of sanctions is necessary.

(ii) A waiver of these sanctions is limited to a 72-hour period beginning upon the implementation of a hospital
disaster protocol, except that, if a public health emergency involves a pandemic infectious disease (such as
pandemic influenza), the waiver will continue in effect until the termination of the applicable declaration of a
public health emergency, as provided under section 1135(e)(1)(B) of the Act.
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(b) Definitions. As used in this subpart—

Capacity means the ability of the hospital to accommodate the individual requesting examination or treatment of
the transferred individual. Capacity encompasses such things as numbers and availability of qualified staff, beds
and equipment and the hospital's past practices of accommodating additional patients in excess of its occupancy
limits.

Comes to the emergency department means, with respect to an individual who is not a patient (as defined in this
section), the individual —

(1) Has presented at a hospital's dedicated emergency department, as defined in this section, and requests
examination or treatment for a medical condition, or has such a request made on his or her behalf. In the
absence of such a request by or on behalf of the individual, a request on behalf of the individual will be
considered to exist if a prudent layperson observer would believe, based on the individual's appearance or
behavior, that the individual needs examination or treatment for a medical condition;

(2) Has presented on hospital property, as defined in this section, other than the dedicated emergency
department, and requests examination or treatment for what may be an emergency medical condition, or
has such a request made on his or her behalf. In the absence of such a request by or on behalf of the
individual, a request on behalf of the individual will be considered to exist if a prudent layperson observer
would believe, based on the individual's appearance or behavior, that the individual needs emergency
examination or treatment;

(3) Isin a ground or air ambulance owned and operated by the hospital for purposes of examination and
treatment for a medical condition at a hospital's dedicated emergency department, even if the ambulance
is not on hospital grounds. However, an individual in an ambulance owned and operated by the hospital is
not considered to have “come to the hospital's emergency department” if—

(i) The ambulance is operated under communitywide emergency medical service (EMS) protocols that direct it
to transport the individual to a hospital other than the hospital that owns the ambulance; for example, to the
closest appropriate facility. In this case, the individual is considered to have come to the emergency
department of the hospital to which the individual is transported, at the time the individual is brought onto
hospital property;

(ii) The ambulance is operated at the direction of a physician who is not employed or otherwise affiliated with
the hospital that owns the ambulance; or

(4) Is in a ground or air nonhospital-owned ambulance on hospital property for presentation for examination
and treatment for a medical condition at a hospital's dedicated emergency department. However, an
individual in a nonhospital-owned ambulance off hospital property is not considered to have come to the
hospital's emergency department, even if a member of the ambulance staff contacts the hospital by
telephone or telemetry communications and informs the hospital that they want to transport the individual
to the hospital for examination and treatment. The hospital may direct the ambulance to another facility if
itis in “diversionary status,” that is, it does not have the staff or facilities to accept any additional
emergency patients. If, however, the ambulance staff disregards the hospital's diversion instructions and
transports the individual onto hospital property, the individual is considered to have come to the
emergency department.
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