
42 C.F.R. § 441.16
Home health agency requirements for surety bonds; Prohibition on
FFP.

(a) Definitions. As used in this section, unless the context indicates otherwise—

Assets includes but is not limited to any listing that identifies Medicaid beneficiaries to whom home health
services were furnished by a participating or formerly participating HHA.

Participating home health agency means a “home health agency” (HHA) as that term is defined at § 440.70(d) of
this subchapter.

Surety bond means one or more bonds issued by one or more surety companies under 31 U.S.C. 9304 to 9308 and
31 CFR parts 223, 224, and 225, provided the bond otherwise meets the requirements of this section.

Uncollected overpayment means an “overpayment,” as that term is defined under § 433.304 of this subchapter,
plus accrued interest, for which the HHA is responsible, that has not been recouped by the Medicaid agency
within a time period determined by the Medicaid agency.

(b) Prohibition. FFP is not available in expenditures for home health services under § 440.70 of this
subchapter unless the home health agency furnishing these services meets the surety bond requirements
of paragraphs (c) through (l) of this section.

(c) Basic requirement. Except as provided in paragraph (d) of this section, each HHA that is a Medicaid
participating HHA or that seeks to become a Medicaid participating HHA must—

(1) Obtain a surety bond that meets the requirements of this section and instructions issued by the Medicaid
agency; and

(2) Furnish a copy of the surety bond to the Medicaid agency.

(d) Requirement waived for Government-operated HHAs. An HHA operated by a Federal, State, local, or tribal
government agency is deemed to have provided the Medicaid agency with a comparable surety bond under
State law, and is therefore exempt from the requirements of this section if, during the preceding 5 years,
the HHA has not had any uncollected overpayments.

(e) Parties to the bond. The surety bond must name the HHA as Principal, the Medicaid agency as Obligee, and
the surety company (and its heirs, executors, administrators, successors and assignees, jointly and
severally) as Surety.

(f) Authorized Surety and exclusion of surety companies. An HHA may obtain a surety bond required under this
section only from an authorized Surety.

(1) An authorized Surety is a surety company that—
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(i) Has been issued a Certificate of Authority by the U.S. Department of the Treasury in accordance with 31 U.S.C.
9304 to 9308 and 31 CFR parts 223, 224, and 225 as an acceptable surety on Federal bonds and the Certificate has
neither expired nor been revoked;

(ii) Has not been determined by the Medicaid agency to be an unauthorized Surety for the purpose of an HHA
obtaining a surety bond under this section; and

(iii) Meets other conditions, as specified by the Medicaid agency.

(2) The Medicaid agency may determine that a surety company is an unauthorized Surety under this section—

(i) If, upon request by the Medicaid agency, the surety company fails to furnish timely confirmation of the
issuance of, and the validity and accuracy of information appearing on, a surety bond that an HHA presents to the
Medicaid agency that shows the surety company as Surety on the bond;
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