
42 C.F.R. § 436.403
State residence.

(a) Requirement. The agency must provide Medicaid to eligible residents of the State, including residents who
are absent from the State. The conditions under which payment for service is provided to out-of-State
residents are set forth in § 431.52 of this chapter.

(b) Definition. For purposes of this section—Institution has the same meaning as Institution and Medical
institution, as defined in § 435.1010 of this chapter. For purposes of State placement, the term also includes
“foster care homes”, licensed as set forth in 45 CFR 1355.20, and providing food, shelter and supportive
services to one or more persons unrelated to the proprietor.

(c) Incapability of indicating intent. For purposes of this section, an individual is considered incapable of
indicating intent if the individual—

(1) Has an I.Q. of 49 or less or has a mental age of 7 or less, based on tests acceptable to the Intellectual
Disability agency in the State;

(2) Is judged legally incompetent; or

(3) Is found incapable of indicating intent based on medical documentation obtained from a physician,
psychologist, or other person licensed by the State in the field of intellectual disability.

(d) Who is a State resident.  A resident of a State is any individual who:

(1) Meets the conditions in paragraphs (e) through (h) of this section; or

(2) Meets the criteria specified in an interstate agreement under paragraph (j) of this section.

(e) Placement by a State in an out-of-state institution—(1) General rule. Any agency of the State, including an
entity recognized under State law as being under contract with the State for such purposes, that arranges
for an individual to be placed in an institution located in another State, is recognized as acting on behalf of
the State in making a placement. The State arranging or actually making the placement is considered as the
individual's State of residence.
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