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42 C.F.R. § 433.36

Liens and recoveries.

(a) Basis and purpose. This section implements sections 1902(a)(18) and 1917(a) and (b) of the Act, which
describe the conditions under which an agency may impose a lien against a beneficiary's property, and
when an agency may make an adjustment or recover funds in satisfaction of the claim against the
individual's estate or real property.

(b) Definition of property. For purposes of this section, “property” includes the homestead and all other
personal and real property in which the beneficiary has a legal interest.

(c) State plan requirement. If a State chooses to impose a lien against an individual's real property (or as
provided in paragraph (g)(1) of this section, personal property), the State plan must provide that the
provisions of paragraphs (d) through (i) of this section are met.

(d) Procedures. The State plan must specify the process by which the State will determine that an
institutionalized individual cannot reasonably be expected to be discharged from the medical institution
and return home as provided in paragraph (g)(2)(ii) of this section. The description of the process must
include the type of notice to be given the individual, the process by which the individual will be given the
opportunity for a hearing, the hearing procedures, and by whom and on what basis the determination that
the individual cannot reasonably be expected to be discharged from the institution will be made. The notice
to the individual must explain what is meant by the term lien, and that imposing a lien does not mean that
the individual will lose ownership of the home.
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