
42 C.F.R. § 411.161
Prohibition against taking into account Medicare eligibility or
entitlement or differentiating benefits.

(a) Taking into account—(1) Basic rule. A GHP may not take into account that an individual is eligible for or
entitled to Medicare benefits on the basis of ESRD during the coordination period specified in § 411.162(b)
and (c). Examples of actions that constitute taking into account Medicare entitlement are listed in §
411.108(a).

(2) Applicability. This prohibition applies for ESRD-based Medicare eligibility to the same extent as for ESRD-
based Medicare entitlement. An individual who has ESRD but who has not filed an application for entitlement to
Medicare on that basis is eligible for Medicare based on ESRD for purposes of paragraphs (b)(2) and (c)(2)
through (c)(4) of § 411.162 if the individual meets the other requirements of § 406.13 of this chapter.

(3) Relation to COBRA continuation coverage. This rule does not prohibit the termination of GHP coverage under
title X of COBRA when termination of that coverage is expressly permitted, upon entitlement to Medicare,

under 26 U.S.C. 4980B(f)(2)(B)(iv); 29 U.S.C. 1162.(2)(D); or 42 U.S.C. 300bb-2.(2)(D). [1] (Situations in which
Medicare is secondary to COBRA continuation coverage are set forth in § 411.162(a)(3).)

(b) Nondifferentiation. (1) A GHP may not differentiate in the benefits it provides between individuals who have
ESRD and others enrolled in the plan, on the basis of the existence of ESRD, or the need for renal dialysis,
or in any other manner.
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