
42 C.F.R. § 405.1032
Issues before an ALJ or attorney adjudicator.

(a) General rule. The issues before the ALJ or attorney adjudicator include all the issues for the claims or
appealed matter specified in the request for hearing that were brought out in the initial determination,
redetermination, or reconsideration that were not decided entirely in a party's favor. (For purposes of this
provision, the term “party” does not include a representative of CMS or one of its contractors that may be
participating in the hearing.)

(b) New issues—(1) When a new issue may be considered.  A new issue may include issues resulting from the
participation of CMS or its contractor at the OMHA level of adjudication and from any evidence and
position papers submitted by CMS or its contractor for the first time to the ALJ. The ALJ or any party may
raise a new issue relating to a claim or appealed matter specified in the request for hearing; however, the
ALJ may only consider a new issue, including a favorable portion of a determination on a claim or appealed
matter specified in the request for hearing, if its resolution could have a material impact on the claim or
appealed matter and—
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