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Is it a bona fide expenditure or bribe?
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In a recently issued guidance from the U.S. Department of Justice (DOJ) regarding the evaluation of corporate
compliance programs (the Guidance), the Criminal Division lays out what prosecutors should consider when
determining “whether, and to what extent, the corporation’s compliance program was effective at the time of the
offense, and is effective at the time of a charging decision or resolution, for purposes of determining the
appropriate (1) form of any resolution or prosecution; (2) monetary penalty, if any; and (3) compliance
obligations contained in any corporate criminal resolution (e.g., monitoring or reporting obligations.”[1] The
Guidance recommends that prosecutors evaluate the following “fundamental questions: 1. Is the corporation’s
compliance program well designed? 2. Is the program being applied earnestly and in good faith? 3. Does the
corporation’s compliance program work in practice?”
One of the key tools for determining if a compliance program is well designed and effective is to understand the
company’s risk profile by conducting internal risk assessments. The Guidance lays out in some detail what
should be considered when a company conducts internal risk assessments and, in typical DOJ fashion, also states
that the Guidance “form[s] neither a checklist nor a formula,” leaving prosecutors free to consider additional
factors when making charging decisions and in calculating organizational criminal fines. Of the litany of factors
the Guidance lays out, one has long been known to create issues for companies: gifts, travel, and entertainment.
It has been clear for those of us who have been handling anti-corruption matters for many years that effective
compliance programs must have policies on gifts, travel, and entertainment. Many multinational companies
maintain very strict dollar amounts and frequency limits for gifts, travel, and entertainment spent on publicsector or foreign officials. And with the implementation of the UK Bribery Act (UKBA) in 2011, many
multinational companies created similar dollar amount and frequency limits for commercial accounts and
clients.

What constitutes a bribe?
While prosecutors do not always agree what constitutes normal and appropriate gifts, travel, and entertainment,
the Guidance states that “more modest and routine hospitality and entertainment” should not require as much
scrutiny as transactions that create high risks for a company. To be clear, the Foreign Corrupt Practices Act (the
FCPA) does not prohibit gift-giving or providing entertainment or travel, provided that they are “reasonable and
bona fide expenditures.” The “Bona Fide Expenditure” is an affirmative defense for “reasonable and bona fide
expenditure[s] such as travel and lodging expenses, incurred by or on behalf of a foreign official,” as long as they
are directly related to “(A) the promotion, demonstration, or explanation or products or services; or (B) the
execution or performance of a contract with a foreign government or agency thereof.”[2] In the November 14,
2012, “A Resource Guide to the U.S. Foreign Corrupt Practices Act,”[3] the Criminal Division of the DOJ and the
Enforcement Division of the Securities and Exchange Commission (the SEC) addressed both gift-giving and the
Bona Fide Expenditure defense. “The FCPA does not prohibit gift-giving. Rather, just like its domestic bribery
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counterparts, the FCPA prohibits the payment of bribes, including those disguised as gifts.”[4]
Having handled anti-corruption cases for clients as a private practitioner, working in-house with a company
under investigation for alleged violations of the FCPA, and dealing with the ramifications of a consent decree, I
can tell you that “modest and routine hospitality and entertainment” is not what causes regulators to layer on
fines and penalties. It’s entertainment like flying a foreign official and his spouse over the Grand Canyon in a
private helicopter while the company has an open Request for Proposal pending with the official’s agency. It’s the
moon cakes filled with gold during Lunar New Year; it’s the cash handed out as part of the Okoden tradition in
Japan; it’s the purchase of thousands of dollars of champagne to entertain public-sector officials in Italy; it’s the
purchase of World Cup or Premier League tickets; it’s the luxury automobiles; it’s the expensive jewelry; it’s the
home theaters given to foreign officials; it’s the improper side trips that serve no legitimate business purpose;
it’s the bags filled with thousands of dollars given to foreign officials.
In a recent enforcement action, the SEC levied $4.125 million in civil penalties for “improper” hospitality
provided to public-sector officials by Telefônica Brasil—a subsidiary of a global telecom company based in Spain.
The SEC established jurisdiction over Telefônica Brasil because the company’s depository receipts are traded on
the New York Stock Exchange. Relying on internal emails obtained from Telefônica Brasil, the SEC action
centered on “improper” hospitality provided during World Cup and Confederation Cup matches.
Senior leaders of Telefônica Brasil approved the purchase and gifting of World Cup packages consisting of tickets
and hospitality. Company employees justified the practice as follows:
The legislator’s chief of staff “has opened many doors for us.”
There is legislative “activity going through the House and I will need his help.”
The customs officer was provided a ticket in exchange for his “ongoing support.”
The company spent $621,576 on World Cup packages provided to public-sector officials. The year before, it spent
$3,085 each on packages for public-sector officials to attend the Confederations Cup. Expenditures of $738,806
to entertain 127 public-sector officials cost the company more than $4 million.[5]
In the Telefônica Brasil matter, the SEC alleged that the tickets to the soccer matches and associated hospitality
were provided to influence business dealings, legislative actions, and regulatory approval in favor of the
company. Unfortunately for the company, the tickets and hospitality were not accurately reflected in the
company’s books and records, and the SEC alleged that the company failed to devise and maintain a sufficient
system of internal accounting controls.
The professionals at the DOJ and the SEC have seen it all and offered the following as examples of “improper
travel and entertainment”[6] :
A $12,000 birthday trip for a government decision-maker from Mexico that included visits to wineries and
dinners
$10,000 spent on dinners, drinks, and entertainment for a government official
A trip to Italy for eight Iraqi government officials that consisted primarily of sightseeing and included
$1,000 “pocket money” for each official
A trip to Paris for a government official and his wife that consisted primarily of touring activities via a
chauffeur-driven vehicle
The list of what constitutes improper gifts, meals, travel, and entertainment goes on and on, and it is exactly this
type of behavior that companies must actively attempt to prevent.
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