
29 C.F.R. § 2550.408g-2
Investment advice—fiduciary election.

(a) General. Section 408(g)(11)(A) of the Employee Retirement Income Security Act, as amended (ERISA),
provides that a person who develops a computer model or who markets a computer model or investment
advice program used in an “eligible investment advice arrangement” shall be treated as a fiduciary of a
plan by reason of the provision of investment advice referred to in ERISA section 3(21)(A)(ii) to the plan
participant or beneficiary, and shall be treated as a “fiduciary adviser” for purposes of ERISA sections
408(b)(14) and 408(g), except that the Secretary of Labor may prescribe rules under which only one
fiduciary adviser may elect to be treated as a fiduciary with respect to the plan. Section 4975(f)(8)(J)(i) of
the Internal Revenue Code, as amended (the Code), contains a parallel provision to ERISA section 408(g)
(11)(A) that applies for purposes of Code sections 4975(d)(17) and 4975(f)(8). This section sets forth
requirements that must be satisfied in order for one such fiduciary adviser to elect to be treated as a
fiduciary with respect to a plan under an eligible investment advice arrangement.
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