
29 C.F.R. § 2550.408g-1
Investment advice—participants and beneficiaries.

(a) In general. (1) This section provides relief from the prohibitions of section 406 of the Employee Retirement
Income Security Act of 1974, as amended (ERISA or the Act), and section 4975 of the Internal Revenue Code
of 1986, as amended (the Code), for certain transactions in connection with the provision of investment
advice to participants and beneficiaries. This section, at paragraph (b), implements the statutory
exemption set forth at sections 408(b)(14) and 408(g)(1) of ERISA and sections 4975(d)(17) and 4975(f)(8)
of the Code. The requirements and conditions set forth in this section apply solely for the relief described in
paragraph (b) of this section and, accordingly, no inferences should be drawn with respect to requirements
applicable to the provision of investment advice not addressed by this section.

(2) Nothing contained in ERISA section 408(g)(1), Code section 4975(f)(8), or this regulation imposes an
obligation on a plan fiduciary or any other party to offer, provide or otherwise make available any investment
advice to a participant or beneficiary.

(3) Nothing contained in ERISA section 408(g)(1), Code section 4975(f)(8), or this regulation invalidates or
otherwise affects prior regulations, exemptions, interpretive or other guidance issued by the Department of
Labor pertaining to the provision of investment advice and the circumstances under which such advice may or
may not constitute a prohibited transaction under section 406 of ERISA or section 4975 of the Code.

(b) Statutory exemption—(1) General. Sections 408(b)(14) and 408(g)(1) of ERISA provide an exemption from
the prohibitions of section 406 of ERISA for transactions described in section 408(b)(14) of ERISA in
connection with the provision of investment advice to a participant or a beneficiary if the investment
advice is provided by a fiduciary adviser under an “eligible investment advice arrangement.” Sections
4975(d)(17) and (f)(8) of the Code contain parallel provisions to ERISA sections 408(b)(14) and (g)(1).

(2) Eligible investment advice. For purposes of section 408(g)(1) of ERISA and section 4975(f)(8) of the Code, an
“eligible investment advice arrangement” means an arrangement that meets either the requirements of
paragraph (b)(3) of this section or paragraph (b)(4) of this section, or both.

(3) Arrangements that use fee leveling. For purposes of this section, an arrangement is an eligible investment
advice arrangement if—

(i)

(A) Any investment advice is based on generally accepted investment theories that take into account the historic
risks and returns of different asset classes over defined periods of time, although nothing herein shall preclude
any investment advice from being based on generally accepted investment theories that take into account
additional considerations;

(B) Any investment advice takes into account investment management and other fees and expenses attendant to
the recommended investments;
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(C) Any investment advice takes into account, to the extent furnished by a plan, participant or beneficiary,
information relating to age, time horizons (e.g., life expectancy, retirement age), risk tolerance, current
investments in designated investment options, other assets or sources of income, and investment preferences of
the participant or beneficiary. A fiduciary adviser shall request such information, but nothing in this paragraph
(b)(3)(i)(C) shall require that any investment advice take into account information requested, but not furnished
by a participant or beneficiary, nor preclude requesting and taking into account additional information that a
plan or participant or beneficiary may provide;

(D) No fiduciary adviser (including any employee, agent, or registered representative) that provides investment
advice receives from any party (including an affiliate of the fiduciary adviser), directly or indirectly, any fee or
other compensation (including commissions, salary, bonuses, awards, promotions, or other things of value) that
varies depending on the basis of a participant's or beneficiary's selection of a particular investment option; and

(ii) The requirements of paragraphs (b)(5), (6), (7), (8) and (9) and paragraph (d) of this section are met.

(4) Arrangements that use computer models. For purposes of this section, an arrangement is an eligible
investment advice arrangement if the only investment advice provided under the arrangement is advice that is
generated by a computer model described in paragraphs (b)(4)(i) and (ii) of this section under an investment
advice program and with respect to which the requirements of paragraphs (b)(5), (6), (7), (8) and (9) and
paragraph (d) are met.

(i) A computer model shall be designed and operated to—

(A) Apply generally accepted investment theories that take into account the historic risks and returns of different
asset classes over defined periods of time, although nothing herein shall preclude a computer model from
applying generally accepted investment theories that take into account additional considerations;

(B) Take into account investment management and other fees and expenses attendant to the recommended
investments;

(C) Appropriately weight the factors used in estimating future returns of investment options;

(D) Request from a participant or beneficiary and, to the extent furnished, utilize information relating to age,
time horizons (e.g., life expectancy, retirement age), risk tolerance, current investments in designated
investment options, other assets or sources of income, and investment preferences; provided, however, that
nothing herein shall preclude a computer model from requesting and taking into account additional information
that a plan or a participant or beneficiary may provide;

(E) Utilize appropriate objective criteria to provide asset allocation portfolios comprised of investment options
available under the plan;

(F) Avoid investment recommendations that:

(1) Inappropriately favor investment options offered by the fiduciary adviser or a person with a material
affiliation or material contractual relationship with the fiduciary adviser over other investment options, if any,
available under the plan; or

(2) Inappropriately favor investment options that may generate greater income for the fiduciary adviser or a
person with a material affiliation or material contractual relationship with the fiduciary adviser; and

(G)(1) Except as provided in paragraph (b)(4)(i)(G)(2) of this section, take into account all designated
investment options, within the meaning of paragraph (c)(1) of this section, available under the plan without
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giving inappropriate weight to any investment option.

(2) A computer model shall not be treated as failing to meet the requirements of this paragraph merely because it
does not make recommendations relating to the acquisition, holding or sale of an investment option that:
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