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29 C.F.R. § 2550.408b-3

Loans to Employee Stock Ownership Plans.

(a) Definitions. When used in this section, the terms listed below have the following meanings:

(1) ESOP. The term ESOP refers to an employee stock ownership plan that meets the requirements of section
£07(d)(6) of the Employee Retirement Income Security Act of 1974 (the Act) and 29 CFR 2550.407d-6. It is not
synonymous with “stock bonus plan.” A stock bonus plan must, however, be an ESOP to engage in an exempt
loan. The qualification of an ESOP under section 401 (a) of the Internal Revenue Code (the Code) and 26 CFR
54.4975-11 will not be adversely affected merely because it engages in a non-exempt loan.

(2) Loan. The term loan refers to a loan made to an ESOP by a party in interest or a loan to an ESOP which is
guaranteed by a party in interest. It includes a direct loan of cash, a purchase-money transaction, and an
assumption of the obligation of an ESOP. “Guarantee” includes an unsecured guarantee and the use of assets of
a party in interest as collateral for a loan, even though the use of assets may not be a guarantee under
applicable state law. An amendment of a loan in order to qualify as an exempt loan is not a refinancing of the
loan or the making of another loan.

(3) Exempt loan. The term exempt loan refers to a loan that satisfies the provisions of this section. A “non-
exempt loan” is one that fails to satisfy such provisions.

(4) Publicly traded. The term publicly traded refers to a security that is listed on a national securities exchange
registered under section 6 of the Securities Exchange Act of 1934 (15 U.S.C. 78f) or that is quoted on a system
sponsored by a national securities association registered under section 15A(b) of the Securities Exchange Act
(15 U.S.C. 780).

(5) Qualifying employer security. The term qualifying employer security reters to a security described in 29 CFR
2550.407d-5.

(b) Statutory exemption—(1) Scope. Section 4£08(b)(3) of the Act provides an exemption from the prohibited
transaction provisions of sections 406(a) and 406(b)(1) of the Act (relating to fiduciaries dealing with the
assets of plans in their own interest or for their own account) and 406(b)(2) of the Act (relating to
fiduciaries in their individual or in any other capacity acting in any transaction involving the plan on behalf
of a party (or representing a party) whose interests are adverse to the interests of the plan or the interests
of its participants or beneficiaries). Section 408(b)(3) does not provide an exemption from the prohibitions
of section 406(b)(3) of the Act (relating to fiduciaries receiving consideration for their own personal
account from any party dealing with a plan in connection with a transaction involving the income or assets
of the plan).

(2) Special scrutiny of transaction. The exemption under section 4£08(b)(3) includes within its scope certain
transaction in which the potential for self-dealing by fiduciaries exists and in which the interests of fiduciaries
may conflict with the interests of participants. To guard against these potential abuses, the Department of

Copyright © 2024 by Society of Corporate Compliance and Ethics (SCCE) & Health Care Compliance Association (HCCA). No claim to original US
Government works. All rights reserved. Usage is governed under this website’s Terms of Use.

-1-


https://compliancecosmos.org/loans-employee-stock-ownership-plans
https://www.hcca-info.org/terms-use
https://www.hcca-info.org/terms-use

Labor will subject these transactions to special scrutiny to ensure that they are primarily for the benefit of
participants and their beneficiaries. Although the transactions need not be arranged and approved by an
independent fiduciary, fiduciaries are cautioned to scrupulously exercise their discretion in approving them.
For example, fiduciaries should be prepared to demonstrate compliance with the net effect test and the arm's-
length standard under paragraphs (c)(2) and (3) of this section. Also, fiduciaries should determine that the
transaction is truly arranged primarily in the interest of participants and their beneficiaries rather than, for
example, in the interest of certain selling shareholders.

(c) Primary benefit requirements—(1) In general. An exempt loan must be primarily for the benefit of the ESOP
participants and their beneficiaries. All the surrounding facts and circumstances, including those described
in paragraphs (c)(2) and (3) of this section, will be considered in determining whether such loan satisfies
this requirement. However, no loan will satisfy such requirement unless it satisfies the requirements of
paragraphs (d), (e) and (f) of this section.
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