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29 C.F.R. § 2550.408b-2

General statutory exemption for services or office space.

(a) In general. Section 408(b)(2) of the Employee Retirement Income Security Act of 1974 (the Act) exempts
from the prohibitions of section 406(a) of the Act payment by a plan to a party in interest, including a
fiduciary, for office space or any service (or a combination of services) if:

(1) Such office space or service is necessary for the establishment or operation of the plan;
(2) Such office space or service is furnished under a contract or arrangement which is reasonable; and
(3) No more than reasonable compensation is paid for such office space or service.

However, section 408(b)(2) does not contain an exemption from acts described in section 406(b)(1) of the Act
(relating to fiduciaries dealing with the assets of plans in their own interest or for their own account), section
406(b)(2) of the Act (relating to fiduciaries in their individual or in any other capacity acting in any transaction
involving the plan on behalf of a party (or representing a party) whose interests are adverse to the interests of the
plan or the interests of its participants or beneficiaries) or section 406(b)(3) of the Act (relating to fiduciaries
receiving consideration for their own personal account from any party dealing with a plan in connection with a
transaction involving the assets of the plan). Such acts are separate transactions not described in section 408(b)
(2). See § 2250.408b-2 (e) and (f) for guidance as to whether transactions relating to the furnishing of office
space or services by fiduciaries to plans involve acts described in section 406(b)(1) of the Act. Section 408(b)(2) of
the Act does not contain an exemption from other provisions of the Act, such as section 404, or other provisions
of law which may impose requirements or restrictions relating to the transactions which are exempt under
section 408(b)(2). See, for example, section 401 of the Internal Revenue Code of 1954. The provisions of section
408(b)(2) of the Act are further limited by section 408(d) of the Act (relating to transactions with owner-
employees and related persons).

(b) Necessary service. A service is necessary for the establishment or operation of a plan within the meaning of
section 408(b)(2) of the Act and § 2550.408b-2(a)(1) if the service is appropriate and helpful to the plan
obtaining the service in carrying out the purposes for which the plan is established or maintained. A person
providing such a service to a plan (or a person who is a party in interest solely by reason of a relationship to
such a service provider described in section 3(14)(F), (G), (H), or (I) of the Act) may furnish goods which
are necessary for the establishment or operation of the plan in the course of, and incidental to, the
furnishing of such service to the plan.

(c) Reasonable contract or arrangement—(1) Pension plan disclosure—(i) General. No contract or arrangement
for services between a covered plan and a covered service provider, nor any extension or renewal, is
reasonable within the meaning of section 408(b)(2) of the Act and paragraph (a)(2) of this section unless
the requirements of this paragraph (c)(1) are satisfied. The requirements of this paragraph (c)(1) are
independent of fiduciary obligations under section 404 of the Act.
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(ii) Covered plan. For purposes of this paragraph (c)(1), a “covered plan” is an “employee pension benefit plan”
or a “pension plan” within the meaning of section 3(2)(A) (and not described in section 4(b)) of the Act, except
that the term “covered plan” shall not include a “simplified employee pension” described in section 408(k) of
the Internal Revenue Code of 1986 (the Code); a “simple retirement account” described in section 408(p) of the
Code; an individual retirement account described in section 4£08(a) of the Code; an individual retirement
annuity described in section 408(b) of the Code; or annuity contracts and custodial accounts described in
section 403(b) of the Code issued to a current or former employee before January 1, 2009, for which the
employer ceased to have any obligation to make contributions (including employee salary reduction
contributions), and in fact ceased making contributions to the contract or account for periods before January 1,
2009, and for which all of the rights and benefits under the contract or account are legally enforceable against
the insurer or custodian by the individual owner of the contract or account without any involvement by the
employer, and for which such individual owner is fully vested in the contract or account.

(iii) Covered service provider. For purposes of this paragraph (c)(1), a “covered service provider” is a service
provider that enters into a contract or arrangement with the covered plan and reasonably expects $1,000 or
more in compensation, direct or indirect, to be received in connection with providing one or more of the
services described in paragraphs (c)(1)(iii)(A), (B), or (C) of this section pursuant to the contract or
arrangement, regardless of whether such services will be performed, or such compensation received, by the
covered service provider, an affiliate, or a subcontractor.

(A) Services as a fiduciary or registered investment adviser. (1) Services provided directly to the covered plan as a
fiduciary (unless otherwise specified, a “fiduciary” in this paragraph (c)(1) is a fiduciary within the meaning of
section 3(21) of the Act);

(2) Services provided as a fiduciary to an investment contract, product, or entity that holds plan assets (as
determined pursuant to sections 3(42) and 401 of the Act and 29 CFR 2510.3-101) and in which the covered plan
has a direct equity investment (a direct equity investment does not include investments made by the investment
contract, product, or entity in which the covered plan invests); or

(3) Services provided directly to the covered plan as an investment adviser registered under either the Investment
Advisers Act of 1940 or any State law.

(B) Certain recordkeeping or brokerage services. Recordkeeping services or brokerage services provided to a covered
plan that is an individual account plan, as defined in section 3(34) of the Act, and that permits participants or
beneficiaries to direct the investment of their accounts, if one or more designated investment alternatives will be
made available (e.g., through a platform or similar mechanism) in connection with such recordkeeping services
or brokerage services.

(C) Other services for indirect compensation. Accounting, auditing, actuarial, appraisal, banking, consulting (i.e.,
consulting related to the development or implementation of investment policies or objectives, or the selection or
monitoring of service providers or plan investments), custodial, insurance, investment advisory (for plan or
participants), legal, recordkeeping, securities or other investment brokerage, third party administration, or
valuation services provided to the covered plan, for which the covered service provider, an affiliate, or a
subcontractor reasonably expects to receive indirect compensation (as defined in paragraph (c)(1)(viii)(B)(2) of
this section or compensation described in paragraph (c)(1)(iv)(C)(3) of this section).

(D) Limitations. Notwithstanding paragraphs (c)(1)(iii)(A), (B), or (C) of this section, no person or entity is a
“covered service provider” solely by providing services—

(1) As an affiliate or a subcontractor that is performing one or more of the services described in paragraphs (c)(1)
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(iii)(A), (B), or (C) of this section under the contract or arrangement with the covered plan; or

(2) To an investment contract, product, or entity in which the covered plan invests, regardless of whether or not
the investment contract, product, or entity holds assets of the covered plan, other than services as a fiduciary
described in paragraph (c)(1)(iii)(A)(2) of this section.

(iv) Initial disclosure requirements. The covered service provider must disclose the following information to a
responsible plan fiduciary, in writing—

(A) Services. A description of the services to be provided to the covered plan pursuant to the contract or
arrangement (but not including non-fiduciary services described in paragraph (c)(1)(iii)(D)(2) of this section).
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