
29 C.F.R. § 2550.408b-1
General statutory exemption for loans to plan participants and
beneficiaries who are parties in interest with respect to the plan.

(a)

(1) In general. Section 408(b)(1) of the Employee Retirement Income Security Act of 1974 (the Act or ERISA)
exempts from the prohibitions of section 406(a), 406(b)(1) and 406(b)(2) loans by a plan to parties in interest
who are participants or beneficiaries of the plan, provided that such loans:

(i) Are available to all such participants and beneficiaries on a reasonably equivalent basis;

(ii) Are not made available to highly compensated employees, officers or shareholders in an amount greater than
the amount made available to other employees;

(iii) Are made in accordance with specific provisions regarding such loans set forth in the plan;

(iv) Bear a reasonable rate of interest; and

(v) Are adequately secured.

The Internal Revenue Code (the Code) contains parallel provisions to section 408(b)(1) of the Act. Effective,
December 31, 1978, section 102 of Reorganization Plan No. 4 of 1978 (43 FR 47713, October 17, 1978) transferred
the authority of the Secretary of the Treasury to promulgate regulations of the type published herein to the
Secretary of Labor. Therefore, all references herein to section 408(b)(1) of the Act should be read to include
reference to the parallel provisions of section 4975(d)(1) of the Code.

Section 1114(b)(15)(B) of the Tax Reform Act of 1986 amended section 408(b)(1)(B) of ERISA by deleting the
phrase “highly compensated employees, officers or shareholders” and substituting the phrase “highly
compensated employees (within the meaning of section 414(q) of the Internal Revenue Code of 1986).” Thus, for
plans with participant loan programs which are subject to the amended section 408(b)(1)(B), the requirements of
this regulation should be read to conform with the amendment.

(2) Scope. Section 408(b)(1) of the Act does not contain an exemption from acts described in section 406(b)(3)
of the Act (prohibiting fiduciaries from receiving consideration for their own personal account from any party
dealing with a plan in connection with a transaction involving plan assets). If a loan from a plan to a participant
who is a party in interest with respect to that plan involves an act described in section 406(b)(3), such an act
constitutes a separate transaction which is not exempt under section 408(b)(1) of the Act. The provisions of
section 408(b)(1) are further limited by section 408(d) of the Act (relating to transactions with owner-
employees and related persons).

(3) Loans. (i) Section 408(b)(1) of the Act provides relief from the prohibitions of section 406(a), 406(b)(1) and
406(b)(2) for the making of a participant loan. The term “participant loan” refers to a loan which is arranged
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and approved by the fiduciary administering the loan program primarily in the interest of the participant and
which otherwise satisfies the criteria set forth in section 408(b)(1) of the Act. The existence of a participant
loan or participant loan program will be determined upon consideration of all relevant facts and circumstances.
Thus, for example, the mere presence of a loan document appearing to satisfy the requirements of section
408(b)(1) will not be dispositive of whether a participant loan exists where the subsequent administration of
the loan indicates that the parties to the loan agreement did not intend the loan to be repaid. Moreover, a loan
program containing a precondition designed to benefit a party in interest (other than the participant) is not
afforded relief by section 408(b)(1) or this regulation. In this regard, section 408(b)(1) recognizes that a
program of participant loans, like other plan investments, must be prudently established and administered for
the exclusive purpose of providing benefits to participants and beneficiaries of the plan.

(ii) For the purpose of this regulation, the term “loan” will include any renewal or modification of an existing
loan agreement, provided that, at the time of each such renewal or modification, the requirements of section
408(b)(1) and this regulation are met.

(4) Examples. The following examples illustrate the provisions of § 2550.408b-1(a).

Example 1:

T, a trustee of plan P, has exclusive discretion over the management and disposition of plan assets. As a result, T
is a fiduciary with respect to P under section 3(21)(A) of the Act and a party in interest with respect to P pursuant
to section 3(14)(A) of the Act. T is also a participant in P. Among T's duties as fiduciary is the administration of a
participant loan program which meets the requirements of section 408(b)(1) of the Act. Pursuant to strict
objective criteria stated under the program, T, who participates in all loan decisions, receives a loan on the same
terms as other participants. Although the exercise of T's discretion on behalf of himself may constitute an act of
self-dealing described in section 406(b)(1), section 408(b)(1) provides an exemption from section 406(b)(1). As a
result, the loan from P to T would be exempt under section 408(b)(1), provided the conditions of that section are
otherwise satisfied.
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