
29 C.F.R. § 2510.3-40
Plans Established or Maintained Under or Pursuant to Collective
Bargaining Agreements Under Section 3(40)(A) of ERISA.

(a) Scope and purpose. Section 3(40)(A) of the Employee Retirement Income Security Act of 1974 (ERISA)
provides that the term “multiple employer welfare arrangement” (MEWA) does not include an employee
welfare benefit plan that is established or maintained under or pursuant to one or more agreements that
the Secretary of Labor (the Secretary) finds to be collective bargaining agreements. This section sets forth
criteria that represent a finding by the Secretary whether an arrangement is an employee welfare benefit
plan established or maintained under or pursuant to one or more collective bargaining agreements. A plan
is established or maintained under or pursuant to collective bargaining if it meets the criteria in this
section. However, even if an entity meets the criteria in this section, it will not be an employee welfare
benefit plan established or maintained under or pursuant to a collective bargaining agreement if it comes
within the exclusions in the section. Nothing in or pursuant to this section shall constitute a finding for any
purpose other than the exception for plans established or maintained under or pursuant to one or more
collective bargaining agreements under section 3(40) of ERISA. In a particular case where there is an
attempt to assert state jurisdiction or the application of state law with respect to a plan or other
arrangement that allegedly is covered under Title I of ERISA, the Secretary has set forth a procedure for
obtaining individualized findings at 29 CFR part 2570, subpart H.

(b) General criteria. The Secretary finds, for purposes of section 3(40) of ERISA, that an employee welfare
benefit plan is “established or maintained under or pursuant to one or more agreements which the
Secretary finds to be collective bargaining agreements” for any plan year in which the plan meets the
criteria set forth in paragraphs (b)(1), (2), (3), and (4) of this section, and is not excluded under paragraph
(c) of this section.

(1) The entity is an employee welfare benefit plan within the meaning of section 3(1) of ERISA.

(2) At least 85% of the participants in the plan are:

(i) Individuals employed under one or more agreements meeting the criteria of paragraph (b)(3) of this section,
under which contributions are made to the plan, or pursuant to which coverage under the plan is provided;

(ii) Retirees who either participated in the plan at least five of the last 10 years preceding their retirement, or

(A) Are receiving benefits as participants under a multiemployer pension benefit plan that is maintained under
the same agreements referred to in paragraph (b)(3) of this section, and

(B) Have at least five years of service or the equivalent under that multiemployer pension benefit plan;

(iii) Participants on extended coverage under the plan pursuant to the requirements of a statute or court or
administrative agency decision, including but not limited to the continuation coverage requirements of the
Consolidated Omnibus Budget Reconciliation Act of 1985, sections 601–609, 29 U.S.C. 1169, the Family and
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Medical Leave Act, 29 U.S.C. 2601 et seq., the Uniformed Services Employment and Reemployment Rights Act of
1994, 38 U.S.C. 4301 et seq., or the National Labor Relations Act, 29 U.S.C. 158(a)(5);

(iv) Participants who were active participants and whose coverage is otherwise extended under the terms of the
plan, including but not limited to extension by reason of self-payment, hour bank, long or short-term disability,
furlough, or temporary unemployment, provided that the charge to the individual for such extended coverage is
no more than the applicable premium under section 604 of the Act;

(v) Participants whose coverage under the plan is maintained pursuant to a reciprocal agreement with one or
more other employee welfare benefit plans that are established or maintained under or pursuant to one or more
collective bargaining agreements and that are multiemployer plans;

(vi) Individuals employed by:

(A) An employee organization that sponsors, jointly sponsors, or is represented on the association, committee,
joint board of trustees, or other similar group of representatives of the parties who sponsor the plan;

(B) The plan or associated trust fund;

(C) Other employee benefit plans or trust funds to which contributions are made pursuant to the same agreement
described in paragraph (b)(3) of this section; or

(D) An employer association that is the authorized employer representative that actually engaged in the
collective bargaining that led to the agreement that references the plan as described in paragraph (b)(3) of this
section;

(vii) Individuals who were employed under an agreement described in paragraph (b)(3) of this section, provided
that they are employed by one or more employers that are parties to an agreement described in paragraph (b)(3)
and are covered under the plan on terms that are generally no more favorable than those that apply to similarly
situated individuals described in paragraph (b)(2)(i) of this section;

(viii) Individuals (other than individuals described in paragraph (b)(2)(i) of this section) who are employed by
employers that are bound by the terms of an agreement described in paragraph (b)(3) of this section and that
employ personnel covered by such agreement, and who are covered under the plan on terms that are generally no
more favorable than those that apply to such covered personnel. For this purpose, such individuals in excess of
10% of the total population of participants in the plan are disregarded;

(ix) Individuals who are, or were for a period of at least three years, employed under one or more agreements
between or among one or more “carriers” (including “carriers by air”) and one or more “representatives” of
employees for collective bargaining purposes and as defined by the Railway Labor Act, 45 U.S.C. 151 et seq.,
providing for such individuals' current or subsequent participation in the plan, or providing for contributions to
be made to the plan by such carriers; or

(x) Individuals who are licensed marine pilots operating in United States ports as a state-regulated enterprise
and are covered under an employee welfare benefit plan that meets the definition of a qualified merchant marine
plan, as defined in section 415(b)(2)(F) of the Internal Revenue Code (26 U.S.C.).

(3) The plan is incorporated or referenced in a written agreement between one or more employers and one or
more employee organizations, which agreement, itself or together with other agreements among the same
parties:
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