
29 C.F.R. § 2510.3-21
Definition of “Fiduciary.”

(a)–(b) [Reserved]

(c) Investment advice. (1) A person shall be deemed to be rendering “investment advice” to an employee benefit
plan, within the meaning of section 3(21)(A)(ii) of the Employee Retirement Income Security Act of 1974 (the
Act) and this paragraph, only if:

(i) Such person renders advice to the plan as to the value of securities or other property, or makes
recommendation as to the advisability of investing in, purchasing, or selling securities or other property; and

(ii) Such person either directly or indirectly (e.g., through or together with any affiliate)—

(A) Has discretionary authority or control, whether or not pursuant to agreement, arrangement or
understanding, with respect to purchasing or selling securities or other property for the plan; or

(B) Renders any advice described in paragraph (c)(1)(i) of this section on a regular basis to the plan pursuant to a
mutual agreement, arrangement or understanding, written or otherwise, between such person and the plan or a
fiduciary with respect to the plan, that such services will serve as a primary basis for investment decisions with
respect to plan assets, and that such person will render individualized investment advice to the plan based on the
particular needs of the plan regarding such matters as, among other things, investment policies or strategy,
overall portfolio composition, or diversification of plan investments.
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