
29 C.F.R. § 825.216
Limitations on an employee's right to reinstatement.

(a) An employee has no greater right to reinstatement or to other benefits and conditions of employment than
if the employee had been continuously employed during the FMLA leave period. An employer must be able
to show that an employee would not otherwise have been employed at the time reinstatement is requested
in order to deny restoration to employment. For example:

(1) If an employee is laid off during the course of taking FMLA leave and employment is terminated, the
employer's responsibility to continue FMLA leave, maintain group health plan benefits and restore the
employee cease at the time the employee is laid off, provided the employer has no continuing obligations
under a collective bargaining agreement or otherwise. An employer would have the burden of proving that an
employee would have been laid off during the FMLA leave period and, therefore, would not be entitled to
restoration. Restoration to a job slated for lay-off when the employee's original position is not would not meet
the requirements of an equivalent position.
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