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29 C.F.R. § 825.215

Equivalent position.

(a) Equivalent position. An equivalent position is one that is virtually identical to the employee's former
position in terms of pay, benefits and working conditions, including privileges, perquisites and status. It
must involve the same or substantially similar duties and responsibilities, which must entail substantially
equivalent skill, effort, responsibility, and authority.

(b) Conditions to qualify. If an employee is no longer qualified for the position because of the employee's
inability to attend a necessary course, renew a license, fly a minimum number of hours, etc., as a result of
the leave, the employee shall be given a reasonable opportunity to fulfill those conditions upon return to
work.

(c) Equivalent pay. (1) An employee is entitled to any unconditional pay increases which may have occurred
during the FMLA leave period, such as cost of living increases. Pay increases conditioned upon seniority,
length of service, or work performed must be granted in accordance with the employer's policy or practice
with respect to other employees on an equivalent leave status for a reason that does not qualify as FMLA
leave. An employee is entitled to be restored to a position with the same or equivalent pay premiums, such
as a shift differential. If an employee departed from a position averaging ten hours of overtime (and
corresponding overtime pay) each week, an employee is ordinarily entitled to such a position on return
from FMLA leave.

(2) Equivalent pay includes any bonus or payment, whether it is discretionary or non-discretionary, made to
employees consistent with the provisions of paragraph (c)(1) of this section. However, if a bonus or other
payment is based on the achievement of a specified goal such as hours worked, products sold or perfect
attendance, and the employee has not met the goal due to FMLA leave, then the payment may be denied, unless
otherwise paid to employees on an equivalent leave status for a reason that does not qualify as FMLA leave. For
example, if an employee who used paid vacation leave for a non-FMLA purpose would receive the payment,
then the employee who used paid vacation leave for an FMLA-protected purpose also must receive the
payment.
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