
29 C.F.R. § 825.213
Employer recovery of benefit costs.

(a) In addition to the circumstances discussed in § 825.212(b), an employer may recover its share of health
plan premiums during a period of unpaid FMLA leave from an employee if the employee fails to return to
work after the employee's FMLA leave entitlement has been exhausted or expires, unless the reason the
employee does not return is due to:

(1) The continuation, recurrence, or onset of either a serious health condition of the employee or the
employee's family member, or a serious injury or illness of a covered servicemember, which would otherwise
entitle the employee to leave under FMLA; or

(2) Other circumstances beyond the employee's control. Examples of other circumstances beyond the
employee's control are necessarily broad. They include such situations as where a parent chooses to stay home
with a newborn child who has a serious health condition; an employee's spouse is unexpectedly transferred to a
job location more than 75 miles from the employee's worksite; a relative or individual other than a covered
family member has a serious health condition and the employee is needed to provide care; the employee is laid
off while on leave; or, the employee is a key employee who decides not to return to work upon being notified of
the employer's intention to deny restoration because of substantial and grievous economic injury to the
employer's operations and is not reinstated by the employer. Other circumstances beyond the employee's
control would not include a situation where an employee desires to remain with a parent in a distant city even
though the parent no longer requires the employee's care, or a parent chooses not to return to work to stay
home with a well, newborn child.
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