C®SMOS

Mavigate the Compliance Universe

29 C.F.R. § 801.23

Rights of examinee—pretest phase.

(a) The pretest phase consists of the questioning and other preparation of the prospective examinee before
the actual use of the polygraph instrument. During the initial pretest phase, the examinee must be:

(1) Provided with written notice, in a language understood by the examinee, as to when and where the
examination will take place and that the examinee has the right to consult with counsel or an employee
representative before each phase of the test. Such notice shall be received by the examinee at least forty-eight
hours, excluding weekend days and holidays, before the time of the examination, except that a prospective
employee may, at the employee's option, give written consent to administration of a test anytime within 48
hours but no earlier than 24 hours after receipt of the written notice. The written notice or proof of service
must set forth the time and date of receipt by the employee or prospective employee and be verified by his or
her signature. The purpose of this requirement is to provide a sufficient opportunity prior to the examination
for the examinee to consult with counsel or an employee representative. Provision shall also be made for a
convenient place on the premises where the examination will take place at which the examinee may consult
privately with an attorney or an employee representative before each phase of the test. The attorney or
representative may be excluded from the room where the examination is administered during the actual
testing phase.
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