
29 C.F.R. § 790.4
Liability of employer; effect of contract, custom, or practice.

(a) Section 4 of the Portal Act, quoted above, applies to situations where an employee, on or after May 14,
1974, has engaged in activities of the kind described in this section and has not been paid for or on account
of these activities in accordance with the statutory standards established by the Fair Labor Standards Act.
[1] Where, in these circumstances such activities are not compensable by contract, custom, or practice as
described in section 4, this section relieves the employer from certain liabilities or punishments to which

he might otherwise be subject under the provisions of the Fair Labor Standards Act. [2] The primary
Congressional objectives in enacting section 4 of the Portal Act, as disclosed by the statutory language and
legislative history were:

(1) To minimize uncertainty as to the liabilities of employers which it was felt might arise in the future if the
compensability under the Fair Labor Standards Act of such preliminary or postliminary activities should

continue to be tested solely by existing criteria [3] for determining compensable worktime, independently of

contract, custom, or pratice; [4] and

(2) To leave in effect, with respect to the workday proper, the interpretations by the courts and the
Administrator of the requirements of the Fair Labor Standards Act with regard to the compensability of

activities and time to be included in computing hours worked. [5]
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