
29 C.F.R. § 778.318
Productive and nonproductive hours of work.

(a) Failure to pay for nonproductive time worked. Some agreements provide for payment only for the hours spent
in productive work; the work hours spent in waiting time, time spent in travel on the employer's behalf or
similar nonproductive time are not made compensable and in some cases are neither counted nor
compensated. Payment pursuant to such an agreement will not comply with the Act; such nonproductive
working hours must be counted and paid for.

(b) Compensation payable for nonproductive hours worked. The parties may agree to compensate nonproductive
hours worked at a rate (at least the minimum) which is lower than the rate applicable to productive work.
In such a case, the regular rate is the weighted average of the two rates, as discussed in § 778.115 and the
employee whose maximum hours standard is 40 hours is owed compensation at his regular rate for all of
the first 40 hours and at a rate not less than one and one-half times this rate for all hours in excess of 40.
(See § 778.415 for the alternative method of computing overtime pay on the applicable rate.) In the absence
of any agreement setting a different rate for nonproductive hours, the employee would be owed
compensation at the regular hourly rate set for productive work for all hours up to 40 and at a rate at least
one and one-half times that rate for hours in excess of 40.
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