
29 C.F.R. § 1627.17
Calculating the amount of qualified retirement benefits for purposes
of the exemption for bona fide executives or high policymaking
employees.

(a) Section 12(c)(1) of the Act, added by the 1978 amendments and amended in 1984 and 1986, provides:

Nothing in this Act shall be construed to prohibit compulsory retirement of any employee who has attained 65
years of age, and who, for the 2-year period immediately before retirement, is employed in a bona fide executive
or high policymaking position, if such employee is entitled to an immediate nonforfeitable annual retirement
benefit from a pension, profit-sharing, savings, or deferred compensation plan, or any combination of such
plans, of the employer of such employee, which equals, in the aggregate, at least $44,000.

The Commission's interpretative statements regarding this exemption are set forth in section 1625 of this
chapter.

(b) Section 12(c)(2) of the Act provides:

In applying the retirement benefit test of paragraph (a) of this subsection, if any such retirement benefit is in a
form other than a straight life annuity (with no ancillary benefits), or if employees contribute to any such plan or
make rollover contributions, such benefit shall be adjusted in accordance with regulations prescribed by the
Commission, after consultation with the Secretary of the Treasury, so that the benefit is the equivalent of a
straight life annuity (with no ancillary benefits) under a plan to which employees do not contribute and under
which no rollover contributions are made.

(c)

(1) The requirement that an employee be entitled to the equivalent of a $44,000 straight life annuity (with no
ancillary benefits) is statisfied in any case where the employee has the option of receiving, during each year of
his or her lifetime following retirement, an annual payment of at least $44,000, or periodic payments on a
more frequent basis which, in the aggregate, equal at least $44,000 per year: Provided, however, that the
portion of the retirement income figure attributable to Social Security, employee contributions, rollover
contributions and contributions of prior employers is excluded in the manner described in paragraph (e) of this
section. (A retirement benefit which excludes these amounts is sometimes referred to herein as a “qualified”
retirement benefit.)

(2) The requirment is also met where the employee has the option of receiving, upon retirement, a lump sum
payment with which it is possible to purchase a single life annuity (with no ancillary benefits) yielding at least
$44,000 per year as adjusted.

(3) The requirement is also satisfied where the employee is entitled to receive, upon retirement, benefits whose
aggregate value, as of the date of the employee's retirement, with respect to those payments which are
scheduled to be made within the period of life expectancy of the employee, is $44,000 per year as adjusted.
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