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29 C.F.R. §1625.12

Exemption for bona fide executive or high policymaking employees.

(a) Section 12(c)(1) of the Act, added by the 1978 amendments and as amended in 1984 and 1986, provides:

Nothing in this Act shall be construed to prohibit compulsory retirement of any employee who has attained 65
years of age, and who, for the 2-year period immediately before retirement, is employed in a bona fide executive
or higher policymaking position, if such employee is entitled to an immediate nonforfeitable annual retirement
benefit from a pension, profit-sharing, savings, or deferred compensation plan, or any combination of such
plans, of the employer of such employee which equals, in the aggregate, at least $44,000.

(b) Since this provision is an exemption from the non-discrimination requirements of the Act, the burden is
on the one seeking to invoke the exemption to show that every element has been clearly and unmistakably
met. Moreover, as with other exemptions from the Act, this exemption must be narrowly construed.

(c) An employee within the exemption can lawfully be forced to retire on account of age at age 65 or above. In
addition, the employer is free to retain such employees, either in the same position or status or in a
different position or status. For example, an employee who falls within the exemption may be offered a
position of lesser status or a part-time position. An employee who accepts such a new status or position,
however, may not be treated any less favorably, on account of age, than any similarly situated younger
employee.

(d)

(1) In order for an employee to qualify as a “bona fide executive,” the employer must initially show that the
employee satisfies the definition of a bona fide executive set forth in § 541.1 of this chapter. Each of the
requirements in paragraphs (a) through (e) of § 541.1 must be satisfied, regardless of the level of the
employee's salary or compensation.
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