
29 C.F.R. § 502.10
Definitions.

(a) Definitions of terms used in this part. For the purpose of this part:

Administrative Law Judge (ALJ) means a person within the Department's Office of Administrative Law Judges
appointed pursuant to 5 U.S.C. 3105, or a panel of such persons designated by the Chief Administrative Law Judge
from the Board of Alien Labor Certification Appeals (BALCA) established by part 656 of this chapter, which will
hear and decide appeals as set forth at 20 CFR 655.115.

Administrator, WHD means the Administrator of the Wage and Hour Division (WHD), ESA and such authorized
representatives as may be designated to perform any of the functions of the Administrator, WHD under this part.

Adverse effect wage rate (AEWR) means the minimum wage rate that the Administrator of the Office of Foreign
Labor Certification (OFLC) has determined must be offered and paid to every H–2A worker employed under the
DOL-approved Application for Temporary Employment Certification in a particular occupation and/or area, as well
as to U.S. workers hired by employers into corresponding employment during the H–2A recruitment period, to
ensure that the wages of similarly employed U.S. workers will not be adversely affected.

Agent means a legal entity or person, such as an association of agricultural employers, or an attorney for an
association, that—

(1) Is authorized to act on behalf of the employer for temporary agricultural labor certification purposes;

(2) Is not itself an employer, or a joint employer, as defined in this section, with respect to a specific
application; and

(3) Is not under suspension, debarment, expulsion, or disbarment from practice before any court or the
Department, the Board of Immigration Appeals, the immigration judges, or DHS under 8 CFR 292.3,
1003.101.

Agricultural association means any nonprofit or cooperative association of farmers, growers, or ranchers
(including but not limited to processing establishments, canneries, gins, packing sheds, nurseries, or other
fixed-site agricultural employers), incorporated or qualified under applicable State law, that recruits, solicits,
hires, employs, furnishes, houses or transports any worker that is subject to sec. 218 of the INA. An agricultural
association may act as the agent of an employer for purposes of filing an H–2A Application for Temporary
Employment Certification, and may also act as the sole or joint employer of H–2A workers.

Application for Temporary Employment Certification means the Office of Management and Budget (OMB)-approved
form submitted by an employer to secure a temporary agricultural labor certification determination from DOL. A
complete submission of the Application for Temporary Employment Certification includes the form and the initial
recruitment report.
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Area of intended employment means the geographic area within normal commuting distance of the place
(worksite address) of the job opportunity for which the certification is sought. There is no rigid measure of
distance which constitutes a normal commuting area, because there may be widely varying factual circumstances
among different areas (e.g., average commuting times, barriers to reaching the worksite, quality of the regional
transportation network, etc.). If the place of intended employment is within a Metropolitan Statistical Area
(MSA), including a multistate MSA, any place within the MSA is deemed to be within normal commuting distance
of the place of intended employment. The borders of MSAs are not controlling in the identification of the normal
commuting area; a location outside of an MSA may be within normal commuting distance of a location that is
inside (e.g., near the border of) the MSA.

Department of Homeland Security (DHS) means the Federal agency having control over certain immigration
functions that, through its sub-agency, United States Citizenship and Immigration Services (USCIS), makes the
determination under the INA on whether to grant visa petitions filed by employers seeking H–2A workers to
perform temporary agricultural work in the U.S.

DOL or Department means the United States Department of Labor.

Eligible worker means an individual who is not an unauthorized alien (as defined in sec. 274A(h)(3) of the INA, 8
U.S.C. 1324a(h)(3)) with respect to the employment in which the worker is engaging.

Employee means employee as defined under the general common law of agency. Some of the factors relevant to
the determination of employee status include: the hiring party's right to control the manner and means by which
the work is accomplished; the skill required to perform the work; the source of the instrumentalities and tools for
accomplishing the work; the location of the work; the hiring party's discretion over when and how long to work;
and whether the work is part of the regular business of the hiring party. Other applicable factors may be
considered and no one factor is dispositive.
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