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29 C.F.R.§ 4.188

Ineligibility for further contracts when violations occur.

(a) Section 5 of the Act provides that any person or firm found by the Secretary or the Federal agencies to have
violated the Act shall be declared ineligible to receive further Federal contracts unless the Secretary
recommends otherwise because of unusual circumstances. It also directs the Comptroller General to
distribute a list to all agencies of the Government giving the names of persons or firms that have been
declared ineligible. No contract of the United States or the District of Columbia (whether or not subject to
the Act) shall be awarded to the persons or firms appearing on this list or to any firm, corporation,
partnership, or association in which such persons or firms have a substantial interest until 3 years have
elapsed from the date of publication of the list containing the names of such persons or firms. This
prohibition against the award of a contract to an ineligible contractor applies to the contractor in its
capacity as either a prime contractor or a subcontractor. Because the Act contains no provision authorizing
removal from the list of the names of such persons or firms prior to the expiration of the three-year
statutory period, the Secretary is without authority to accomplish such removal (other than in situations
involving mistake or legal error). On the other hand, there may be situations in which persons or firms
already on the list are found in a subsequent administrative proceeding to have again violated the Act and
their debarment ordered. In such circumstances, a new, three-year debarment term will commence with
the republication of such names on the list.

(b)

(1) The term unusual circumstances is not defined in the Act. Accordingly, the determination must be made on a
case-by-case basis in accordance with the particular facts present. It is clear, however, that the effect of the
1972 Amendments is to limit the Secretary's discretion to relieve violators from the debarred list (H. Rept. 92—
1251, 92d Cong., 2d Sess. 5; S. Rept. 92—1131, 92d Cong., 2d Sess. 3—4) and that the violator of the Act has the
burden of establishing the existence of unusual circumstances to warrant relief from the debarment sanction,
Ventilation and Cleaning Engineers, Inc., SCA—176, Administrative Law Judge, August 23, 1973, Assistant
Secretary, May 22, 1974, Secretary, October 2, 1974. It is also clear that unusual circumstances do not include
any circumstances which would have been insufficient to relieve a contractor from the ineligible list prior to the
1972 amendments, or those circumstances which commonly exist in cases where violations are found, such as
negligent or willful disregard of the contract requirements and of the Act and regulations, including a
contractor's plea of ignorance of the Act's requirements where the obligation to comply with the Act is plain
from the contract, failure to keep necessary records and the like. Emerald Maintenance Inc., Supplemental
Decision of the ALJ, SCA—-153, April 5,1973.
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