
29 C.F.R. § 38.4
Definitions.

For the purpose of this part:

(a) Administrative Law Judge means a person appointed as provided in 5 U.S.C. 3105 and 5 CFR 930.203, and
qualified under 5 U.S.C. 557, to preside at hearings held under the nondiscrimination and equal opportunity
provisions of WOIA and this part.

(b) Aid, benefit, service, or training means WIOA Title I-financially assisted services, financial or other aid,
training, or benefits provided by or through a recipient or its employees, or by others through contract or
other arrangements with the recipient. “Aid, benefit, service, or training” includes, but is not limited to:

(1) Career Services;

(2) Education or training;

(3) Health, welfare, housing, social service, rehabilitation, or other supportive services;

(4) Work opportunities;

(5) Cash, loans, or other financial assistance to individuals; and

(6) Any aid, benefits, services, or training provided in or through a facility that has been constructed,
expanded, altered, leased, rented, or otherwise obtained, in whole or in part, with Federal financial assistance
under Title I of WIOA.

(c) Applicant means an individual who is interested in being considered for any WIOA Title I-financially
assisted aid, benefit, service, or training by a recipient, and who has signified that interest by submitting
personal information in response to a request by the recipient. See also the definitions of “application for
benefits,” “eligible applicant/registrant,” “participant,” “participation,” and “recipient” in this section.

(d) Applicant for employment means a person or persons who make(s) an application for employment with a
recipient of Federal financial assistance under WIOA Title I.

(e) Application for benefits means the process by which information, including but not limited to a completed
application form, is provided by applicants or eligible applicants before and as a condition of receiving any
WIOA Title I-financially assisted aid, benefit, service, or training from a recipient.

(f) Assistant Attorney General means the Assistant Attorney General, Civil Rights Division, United States
Department of Justice.

(g) Assistant Secretary means the Assistant Secretary for Administration and Management, United States
Department of Labor.
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(h) Auxiliary aids or services includes:

(1) Qualified interpreters on-site or through video remote interpreting (VRI) services; notetakers; real-time
computer-aided transcription services; written materials; exchange of written notes; telephone handset
amplifiers; assistive listening devices; assistive listening systems; telephones compatible with hearing aids;
closed caption decoders; open and closed captioning, including real-time captioning; voice, text, and video-
based telecommunications products and systems, including text telephones (TTYs), videophones, and
captioned telephones, or equally effective telecommunications devices; videotext displays; accessible
electronic and information technology; or other effective means of making aurally delivered materials
available to individuals with hearing impairments;

(2) Qualified readers; taped texts; audio recordings; Brailled materials and displays; screen reader software;
magnification software; optical readers; secondary auditory programs (SAP); large print materials; accessible
electronic and information technology; or other effective methods of making visually delivered materials
available to individuals who are blind or have low vision;

(3) Acquisition or modification of equipment or devices; and

(4) Other similar services, devices, and actions.

(i) Babel notice means a short notice included in a document or electronic medium (e.g., Web site, “app,”
email) in multiple languages informing the reader that the communication contains vital information, and
explaining how to access language services to have the contents of the communication provided in other
languages.

(j) Beneficiary means the individual or individuals intended by Congress to receive aid, benefits, services, or
training from a recipient.

(k) Citizenship See “Discrimination prohibited based on citizenship status.” in § 38.11.

(l) CRC means the Civil Rights Center, Office of the Assistant Secretary for Administration and Management,
U.S. Department of Labor.

(m) Department means the U.S. Department of Labor, including its agencies and organizational units.

(n) Departmental grantmaking agency means a grantmaking agency within the U.S. Department of Labor.

(o) Director means the Director, Civil Rights Center, Office of the Assistant Secretary for Administration and
Management, U.S. Department of Labor, or a designee authorized to act for the Director.

(p) Direct threat means a significant risk of substantial harm to the health or safety of others that cannot be
eliminated or reduced by auxiliary aids and services, reasonable accommodations, or reasonable
modifications in policies, practices and/or procedures. The determination whether an individual with a
disability poses a direct threat must be based on an individualized assessment of the individual's present
ability safely to either:

(1) Satisfy the essential eligibility requirements of the program or activity (in the case of aid, benefits, services,
or training); or

(2) Perform the essential functions of the job (in the case of employment). This assessment must be based on a
reasonable medical judgment that relies on the most current medical knowledge and/or on the best available
objective evidence. In determining whether an individual would pose a direct threat, the factors to be
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considered include:

(i) The duration of the risk;

(ii) The nature and severity of the potential harm;

(iii) The likelihood that the potential harm will occur; and

(iv) The imminence of the potential harm.

(q) Disability—(1) General. “Disability” means, with respect to an individual:

(i) A physical or mental impairment that substantially limits one or more of the major life activities of such
individual;

(ii) A record of such an impairment; or

(iii) Being regarded as having such an impairment as described in paragraph (q)(7) of this section.

(2) Rules of construction. (i) The definition of “disability” shall be construed broadly in favor of expansive
coverage, to the maximum extent permitted by Federal disability nondiscrimination law and this part.

(ii) An individual may establish coverage under any one or more of the three prongs of the general definition of
disability in paragraph (q)(1) of this section, the “actual disability” prong in paragraph (q)(1)(i) of this section,
the “record of” prong in paragraph (q)(1)(ii) of this section, or the “regarded as” prong in paragraph (q)(1)(iii)
of this section.

(iii) Where an individual is not challenging a recipient's failure to provide reasonable accommodations or
reasonable modifications under § 38.14(a) or (b), it is generally unnecessary to proceed under the “actual
disability” or “record of” prongs, which require a showing of an impairment that substantially limits a major life
activity or a record of such an impairment. In these cases, the evaluation of coverage can be made solely under
the “regarded as” prong of the definition of “disability,” which does not require a showing of an impairment
that substantially limits a major life activity or a record of such an impairment. An individual may choose,
however, to proceed under the “actual disability” or “record of” prong regardless of whether the individual is
challenging a recipient's failure to provide reasonable accommodations, or reasonable modifications.

(3) Physical or mental impairment. (i) “Physical or mental impairment” means—

(A) Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more
body systems, such as: Neurological, musculoskeletal, special sense organs, respiratory (including speech
organs), cardiovascular, reproductive, digestive, genitourinary, immune, circulatory, hemic, lymphatic, skin, and
endocrine; or

(B) Any mental or psychological disorder such as intellectual disability, organic brain syndrome, emotional or
mental illness, and specific learning disabilities.

(ii) “Physical or mental impairment” includes, but is not limited to, contagious and noncontagious diseases and
conditions such as the following: Orthopedic, visual, speech and hearing impairments, and cerebral palsy,
epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, intellectual disability,
emotional illness, pregnancy-related medical conditions, dyslexia and other specific learning disabilities,
Attention Deficit Hyperactivity Disorder, Human Immunodeficiency Virus infection (whether symptomatic or
asymptomatic), tuberculosis, drug addiction, and alcoholism.
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(iii) “Physical or mental impairment” does not include homosexuality or bisexuality.

(4) Major life activities. (i) Major life activities include, but are not limited to:

(A) Caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, sitting,
reaching, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, writing,
communicating, interacting with others, and working; and

(B) The operation of a “major bodily function,” such as the functions of the immune system, special sense
organs and skin, normal cell growth, and digestive, genitourinary, bowel, bladder, neurological, brain,
respiratory, circulatory, cardiovascular, endocrine, hemic, lymphatic, musculoskeletal, and reproductive
systems. The operation of a major bodily function includes the operation of an individual organ within a body
system.

(ii) Rules of construction. (A) In determining whether an impairment substantially limits a major life activity, the
term “major” shall not be interpreted strictly to create a demanding standard.

(B) Whether an activity is a “major life activity” is not determined by reference to whether it is of central
importance to daily life.

(5) Substantially limits—(i) Rules of construction. The following rules of construction apply when determining
whether an impairment substantially limits an individual in a major life activity.

(A) The term “substantially limits” shall be construed broadly in favor of expansive coverage, to the maximum
extent permitted by Federal disability nondiscrimination law and this part. “Substantially limits” is not meant to
be a demanding standard.

(B) The primary object of attention in disability cases brought under WIOA Section 188 should be whether
recipients have complied with their obligations and whether discrimination has occurred, not the extent to which
an individual's impairment substantially limits a major life activity. Accordingly, the threshold issue of whether
an impairment substantially limits a major life activity should not demand extensive analysis.

This document is only available to subscribers. Please log in or purchase access.This document is only available to subscribers. Please log in or purchase access.

Purchase Login

Copyright © 2024 by Society of Corporate Compliance and Ethics (SCCE) & Health Care Compliance Association (HCCA). No claim to original US
Government works. All rights reserved. Usage is governed under this website’s .

- 4 -

Terms of Use

https://corporatecompliance.org/CCEM
https://compliancecosmos.org/user/login
https://www.hcca-info.org/terms-use
https://www.hcca-info.org/terms-use

	29 C.F.R. § 38.4
	Definitions.
	This document is only available to subscribers. Please log in or purchase access.



