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29 C.F.R.§10.28

Tipped employees.

(a) Payment of wages to tipped employees. With respect to workers who are tipped employees as defined in §
10.2 and this section, the amount of wages paid to such employee by the employee's employer shall be
equal to:

(1) An hourly cash wage of at least:
(i) $4.90 an hour beginning on January 1, 2015;

(ii) For each succeeding 1-year period until the hourly cash wage equals 70 percent of the wage in effect under
section 2 of the Executive Order, the hourly cash wage applicable in the prior year, increased by the lesser of
$0.95 or the amount necessary for the hourly cash wage to equal 70 percent of the wage in effect under section 2
of the Executive Order;

(iii) For each subsequent year, 70 percent of the wage in effect under section 2 of the Executive Order for such
year rounded to the nearest multiple of $0.05; and

(2) An additional amount on account of the tips received by such employee (tip credit) which amount is equal to
the difference between the hourly cash wage in paragraph (a)(1) of this section and the wage in effect under
section 2 of the Executive Order. Where tipped employees do not receive a sufficient amount of tips in the
workweek to equal the amount of the tip credit, the employer must increase the cash wage paid for the
workweek under paragraph (a)(1) of this section so that the amount of the cash wage paid and the tips received
by the employee equal the minimum wage under section 2 of the Executive Order.

(3) An employer may pay a higher cash wage than required by paragraph (a)(1) of this section and take a lower
tip credit but may not pay a lower cash wage than required by paragraph (a)(1) of this section and take a greater
tip credit. In order for the employer to claim a tip credit, the employer must demonstrate that the worker
received at least the amount of the credit claimed in actual tips. If the worker received less than the claimed tip
credit amount in tips during the workweek, the employer is required to pay the balance on the regular payday
so that the worker receives the wage in effect under section 2 of the Executive Order with the defined
combination of wages and tips.

(4) If the wage required to be paid under the Service Contract Act, 41 U.S.C. 6701et seq., or any other applicable
law or regulation is higher than the wage required by section 2 of the Executive Order, the employer shall pay
additional cash wages equal to the difference between the wage in effect under section 2 of the Executive Order
and the highest wage required to be paid.

(b) Tipped employees. (1) As provided in § 10.2, a covered worker employed in an occupation in which he or she
receives tips is a “tipped employee” when he or she customarily and regularly receives more than $30 a
month in tips. Only tips actually retained by the employee after any tip pooling may be counted in
determining whether the person is a “tipped employee” and in applying the provisions of section 3 of the
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Executive Order. An employee may be a “tipped employee” regardless of whether the employee is
employed full time or part time so long as the employee customarily and regularly receives more than $30
amonth in tips. An employee who does not receive more than $30 a month in tips customarily and
regularly is not a tipped employee for purposes of the Executive Order and must receive the full minimum
wage in section 2 of the Executive Order without any credit for tips received under the provisions of section
3.
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