
40 C.F.R. § 261.147
Liability requirements.

(a) Coverage for sudden accidental occurrences. An owner or operator of a hazardous secondary material
reclamation facility or an intermediate facility subject to financial assurance requirements under §
261.4(a)(24)(vi)(F) of this chapter, or a group of such facilities, must demonstrate financial responsibility
for bodily injury and property damage to third parties caused by sudden accidental occurrences arising
from operations of the facility or group of facilities. The owner or operator must have and maintain
liability coverage for sudden accidental occurrences in the amount of at least $1 million per occurrence
with an annual aggregate of at least $2 million, exclusive of legal defense costs. This liability coverage may
be demonstrated as specified in paragraphs (a) (1), (2), (3), (4), (5), or (6) of this section:

(1) An owner or operator may demonstrate the required liability coverage by having liability insurance as
specified in this paragraph.

(i) Each insurance policy must be amended by attachment of the Hazardous Secondary Material Facility Liability
Endorsement, or evidenced by a Certificate of Liability Insurance. The wording of the endorsement must be
identical to the wording specified in § 261.151(h). The wording of the certificate of insurance must be identical to
the wording specified in § 261.151(i). The owner or operator must submit a signed duplicate original of the
endorsement or the certificate of insurance to the Regional Administrator, or Regional Administrators if the
facilities are located in more than one Region. If requested by a Regional Administrator, the owner or operator
must provide a signed duplicate original of the insurance policy.

(ii) Each insurance policy must be issued by an insurer which, at a minimum, is licensed to transact the business
of insurance, or eligible to provide insurance as an excess or surplus lines insurer, in one or more States.

(2) An owner or operator may meet the requirements of this section by passing a financial test or using the
guarantee for liability coverage as specified in paragraphs (f) and (g) of this section.

(3) An owner or operator may meet the requirements of this section by obtaining a letter of credit for liability
coverage as specified in paragraph (h) of this section.

(4) An owner or operator may meet the requirements of this section by obtaining a surety bond for liability
coverage as specified in paragraph (i) of this section.

(5) An owner or operator may meet the requirements of this section by obtaining a trust fund for liability
coverage as specified in paragraph (j) of this section.

(6) An owner or operator may demonstrate the required liability coverage through the use of combinations of
insurance, financial test, guarantee, letter of credit, surety bond, and trust fund, except that the owner or
operator may not combine a financial test covering part of the liability coverage requirement with a guarantee
unless the financial statement of the owner or operator is not consolidated with the financial statement of the
guarantor. The amounts of coverage demonstrated must total at least the minimum amounts required by this
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section. If the owner or operator demonstrates the required coverage through the use of a combination of
financial assurances under this paragraph, the owner or operator shall specify at least one such assurance as
“primary” coverage and shall specify other assurance as “excess” coverage.

(7) An owner or operator shall notify the Regional Administrator in writing within 30 days whenever:

(i) A claim results in a reduction in the amount of financial assurance for liability coverage provided by a financial
instrument authorized in paragraphs (a)(1) through (a)(6) of this section; or

(ii) A Certification of Valid Claim for bodily injury or property damages caused by a sudden or non-sudden
accidental occurrence arising from the operation of a hazardous secondary material reclamation facility or
intermediate facility is entered between the owner or operator and third-party claimant for liability coverage
under paragraphs (a)(1) through (a)(6) of this section; or

(iii) A final court order establishing a judgment for bodily injury or property damage caused by a sudden or non-
sudden accidental occurrence arising from the operation of a hazardous secondary material reclamation facility
or intermediate facility is issued against the owner or operator or an instrument that is providing financial
assurance for liability coverage under paragraphs (a)(1) through (a)(6) of this section.

(b) Coverage for nonsudden accidental occurrences. An owner or operator of a hazardous secondary material
reclamation facility or intermediate facility with land-based units, as defined in § 260.10 of this chapter,
which are used to manage hazardous secondary materials excluded under § 261.4(a)(24) of this chapter or
a group of such facilities, must demonstrate financial responsibility for bodily injury and property damage
to third parties caused by nonsudden accidental occurrences arising from operations of the facility or
group of facilities. The owner or operator must have and maintain liability coverage for nonsudden
accidental occurrences in the amount of at least $3 million per occurrence with an annual aggregate of at
least $6 million, exclusive of legal defense costs. An owner or operator who must meet the requirements of
this section may combine the required per-occurrence coverage levels for sudden and nonsudden
accidental occurrences into a single per-occurrence level, and combine the required annual aggregate
coverage levels for sudden and nonsudden accidental occurrences into a single annual aggregate level.
Owners or operators who combine coverage levels for sudden and nonsudden accidental occurrences must
maintain liability coverage in the amount of at least $4 million per occurrence and $8 million annual
aggregate. This liability coverage may be demonstrated as specified in paragraph (b)(1), (2), (3), (4), (5), or
(6) of this section:
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