
40 C.F.R. § 260.34
Standards and criteria for non-waste determinations.

(a) An applicant may apply to the Administrator for a formal determination that a hazardous secondary
material is not discarded and therefore not a solid waste. The determinations will be based on the criteria
contained in paragraphs (b) or (c) of this section, as applicable. If an application is denied, the hazardous
secondary material might still be eligible for a solid waste variance or exclusion (for example, one of the
solid waste variances under § 260.31). Determinations may also be granted by the State if the State is either
authorized for this provision or if the following conditions are met:

(1) The State determines the hazardous secondary material meets the criteria in paragraphs (b) or (c) of this
section, as applicable;

(2) The State requests that EPA review its determination; and

(3) EPA approves the State determination.

(b) The Administrator may grant a non-waste determination for hazardous secondary material which is
reclaimed in a continuous industrial process if the applicant demonstrates that the hazardous secondary
material is a part of the production process and is not discarded. The determination will be based on
whether the hazardous secondary material is legitimately recycled as specified in § 260.43 and on the
following criteria:
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