
40 C.F.R. § 300.440
Procedures for planning and implementing off-site response
actions.

(a) Applicability. (1) This section applies to any remedial or removal action involving the off-site transfer of
any hazardous substance, pollutant, or contaminant as defined under CERCLA sections 101 (14) and (33)
(“CERCLA waste”) that is conducted by EPA, States, private parties, or other Federal agencies, that is
Fund-financed and/or is taken pursuant to any CERCLA authority, including cleanups at Federal facilities
under section 120 of CERCLA, and cleanups under section 311 of the Clean Water Act (except for cleanup of
petroleum exempt under CERCLA). Applicability extends to those actions taken jointly under CERCLA and
another authority.

(2) In cases of emergency removal actions under CERCLA, emergency actions taken during remedial actions, or
response actions under section 311 of the Clean Water Act where the release poses an immediate and significant
threat to human health and the environment, the On-Scene Coordinator (OSC) may determine that it is
necessary to transfer CERCLA waste off-site without following the requirements of this section.

(3) This section applies to CERCLA wastes from cleanup actions based on CERCLA decision documents signed
or consent decrees lodged after October 17, 1986 (“post-SARA CERCLA wastes”) as well as those based on
CERCLA decision documents signed and consent decrees lodged prior to October 17, 1986 (“pre-SARA CERCLA
wastes”). Pre-SARA and post-SARA CERCLA wastes are subject to the same acceptability criteria in §
300.440(b)(1) and (2).

(4) EPA (usually the EPA Regional Office) will determine the acceptability under this section of any facility
selected for the treatment, storage, or disposal of CERCLA waste. EPA will determine if there are relevant
releases or relevant violations at a facility prior to the facility's initial receipt of CERCLA waste. A facility which
has previously been evaluated and found acceptable under this rule (or the preceding policy) is acceptable until
the EPA Regional Office notifies the facility otherwise pursuant to § 300.440(d).

(5) Off-site transfers of those laboratory samples and treatability study CERCLA wastes from CERCLA sites set
out in paragraphs (a)(5)(i) through (iii) of this section, are not subject to the requirements of this section.
However, those CERCLA wastes may not be transferred back to the CERCLA site unless the Remedial Project
Manager or OSC assures the proper management of the CERCLA waste samples or residues and gives
permission to the laboratory or treatment facility for the samples and/or residues to be returned to the site.

(i) Samples of CERCLA wastes sent to a laboratory for characterization;

(ii) RCRA hazardous wastes that are being transferred from a CERCLA site for treatability studies and that meet
the requirements for an exemption for RCRA under 40 CFR 261.4(e); and

(iii) Non-RCRA wastes that are being transferred from a CERCLA site for treatability studies and that are below
the quantity threshold established at 40 CFR 261.4(e)(2).
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(b) Acceptability criteria—(1) Facility compliance. (i) A facility will be deemed in compliance for the purpose of
this rule if there are no relevant violations at or affecting the unit or units receiving CERCLA waste:

(A) For treatment to standards specified in 40 CFR part 268, subpart D, including any pre-treatment or storage
units used prior to treatment;

(B) For treatment to substantially reduce its mobility, toxicity or persistence in the absence of a defined
treatment standard, including any pre-treatment or storage units used prior to treatment; or

(C) For storage or ultimate disposal of CERCLA waste not treated to the previous criteria at the same facility.

(ii) Relevant violations include significant deviations from regulations, compliance order provisions, or permit
conditions designed to: ensure that CERCLA waste is destined for and delivered to authorized facilities; prevent
releases of hazardous waste, hazardous constituents, or hazardous substances to the environment; ensure early
detection of such releases; or compel corrective action for releases. Criminal violations which result in indictment
are also relevant violations. In addition, violations of the following requirements may be considered relevant:
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