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40 C.F.R. § 280.210

Participation in management.

The term “participating in the management of an UST or UST system” means that, subsequent to the effective
date of this subpart, December 6, 1995, the holder is engaging in decisionmaking control of, or activities related
to, operation of the UST or UST system, as defined herein.

(a) Actions that are participation in management. (1) Participation in the management of an UST or UST system
means, for purposes of this subpart, actual participation by the holder in the management or control of
decisionmaking related to the operation of an UST or UST system. Participation in management does not
include the mere capacity or ability to influence or the unexercised right to control UST or UST system
operations. A holder is participating in the management of the UST or UST system only if the holder either:

(i) Exercises decisionmaking control over the operational (as opposed to financial or administrative) aspects of
the UST or UST system, such that the holder has undertaken responsibility for all or substantially all of the
management of the UST or UST system; or

(ii) Exercises control at a level comparable to that of a manager of the borrower's enterprise, such that the
holder has assumed or manifested responsibility for the overall management of the enterprise encompassing
the day-to-day decisionmaking of the enterprise with respect to all, or substantially all, of the operational (as
opposed to financial or administrative) aspects of the enterprise.

(2) Operational aspects of the enterprise relate to the use, storage, filling, or dispensing of petroleum contained
in an UST or UST system, and include functions such as that of a facility or plant manager, operations manager,
chief operating officer, or chief executive officer. Financial or administrative aspects include functions such as
that of a credit manager, accounts payable/receivable manager, personnel manager, controller, chief financial
officer, or similar functions. Operational aspects of the enterprise do not include the financial or administrative
aspects of the enterprise, or actions associated with environmental compliance, or actions undertaken
voluntarily to protect the environment in accordance with applicable requirements in this part or applicable state
requirements in those states that have been delegated authority by EPA to administer the UST program pursuant
to 42 U.S.C. 6991c and 40 CFR part 281.

(b) Actions that are not participation in management pre-foreclosure. (1) Actions at the inception of the loan or other
transaction. No act or omission prior to the time that indicia of ownership are held primarily to protect a
security interest constitutes evidence of participation in management within the meaning of this subpart.
A prospective holder who undertakes or requires an environmental investigation (which could include a
site assessment, inspection, and/or audit) of the UST or UST system or facility or property on which the
UST or UST system is located (in which indicia of ownership are to be held), or requires a prospective
borrower to clean up contamination from the UST or UST system or to comply or come into compliance
(whether prior or subsequent to the time that indicia of ownership are held primarily to protect a security
interest) with any applicable law or regulation, is not by such action considered to be participating in the
management of the UST or UST system or facility or property on which the UST or UST system is located.
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(2) Loan policing and work out. Actions that are consistent with holding ownership indicia primarily to protect a
security interest do not constitute participation in management for purposes of this subpart. The authority for
the holder to take such actions may, but need not, be contained in contractual or other documents specifying
requirements for financial, environmental, and other warranties, covenants, conditions, representations or
promises from the borrower. Loan policing and work out activities cover and include all such activities up to
foreclosure, exclusive of any activities that constitute participation in management.
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