
40 C.F.R. § 232.3
Activities not requiring permits.

Except as specified in paragraphs (a) and (b) of this section, any discharge of dredged or fill material that may
result from any of the activities described in paragraph (c) of this section is not prohibited by or otherwise
subject to regulation under this part.

(a) If any discharge of dredged or fill material resulting from the activities listed in paragraph (c) of this
section contains any toxic pollutant listed under section 307 of the Act, such discharge shall be subject to
any applicable toxic effluent standard or prohibition, and shall require a section 404 permit.

(b) Any discharge of dredged or fill material into waters of the United States incidental to any of the activities
identified in paragraph (c) of this section must have a permit if it is part of an activity whose purpose is to
convert an area of the waters of the United States into a use to which it was not previously subject, where
the flow or circulation of waters of the United States may be impaired or the reach of such waters reduced.
Where the proposed discharge will result in significant discernable alterations to flow or circulation, the
presumption is that flow or circulation may be impaired by such alteration.

Note:

For example, a permit will be required for the conversion of a cypress swamp to some other use or the conversion
of a wetland from silvicultural to agricultural use when there is a discharge of dredged or fill material into waters
of the United States in conjunction with constuction of dikes, drainage ditches or other works or structures used
to effect such conversion. A conversion of section 404 wetland to a non-wetland is a change in use of an area of
waters of the U.S. A discharge which elevates the bottom of waters of the United States without converting it to
dry land does not thereby reduce the reach of, but may alter the flow or circulation of, waters of the United States.

(c) The following activities are exempt from section 404 permit requirements, except as specified in
paragraphs (a) and (b) of this section:

(1)

(i) Normal farming, silviculture and ranching activities such as plowing, seeding, cultivating, minor drainage,
and harvesting for the production of food, fiber, and forest products, or upland soil and water conservation
practices, as defined in paragraph (d) of this section.

(ii)

(A) To fall under this exemption, the activities specified in paragraph (c)(1) of this section must be part of an
established (i.e., ongong) farming, silviculture, or ranching operation, and must be in accordance with
definitions in paragraph (d) of this section. Activities on areas lying fallow as part of a conventional rotational
cycle are part of an established operation.
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(B) Activities which bring an area into farming, silviculture or ranching use are not part of an established
operation. An operation ceases to be established when the area in which it was conducted has been converted to
another use or has lain idle so long that modifications to the hydrological regime are necessary to resume
operation. If an activity takes place outside the waters of the United States, or if it does not involve a discharge, it
does not need a section 404 permit whether or not it was part of an established farming, silviculture or ranching
operation.
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