
40 C.F.R. § 230.98
Mitigation banks and in-lieu fee programs.

(a) General considerations. (1) All mitigation banks and in-lieu fee programs must have an approved
instrument signed by the sponsor and the district engineer prior to being used to provide compensatory
mitigation for DA permits.

(2) To the maximum extent practicable, mitigation banks and in-lieu fee project sites must be planned and
designed to be self-sustaining over time, but some active management and maintenance may be required to
ensure their long-term viability and sustainability. Examples of acceptable management activities include
maintaining fire dependent habitat communities in the absence of natural fire and controlling invasive exotic
plant species.

(3) All mitigation banks and in-lieu fee programs must comply with the standards in this part, if they are to be
used to provide compensatory mitigation for activities authorized by DA permits, regardless of whether they
are sited on public or private lands and whether the sponsor is a governmental or private entity.

(b) Interagency Review Team. (1) The district engineer will establish an Interagency Review Team (IRT) to
review documentation for the establishment and management of mitigation banks and in-lieu fee
programs. The district engineer or his designated representative serves as Chair of the IRT. In cases where
a mitigation bank or in-lieu fee program is proposed to satisfy the requirements of another federal, tribal,
state, or local program, in addition to compensatory mitigation requirements of DA permits, it may be
appropriate for the administering agency to serve as co-Chair of the IRT.

(2) In addition to the Corps, representatives from the U.S. Environmental Protection Agency, U.S. Fish and
Wildlife Service, NOAA Fisheries, the Natural Resources Conservation Service, and other federal agencies, as
appropriate, may participate in the IRT. The IRT may also include representatives from tribal, state, and local
regulatory and resource agencies, where such agencies have authorities and/or mandates directly affecting, or
affected by, the establishment, operation, or use of the mitigation bank or in-lieu fee program. The district
engineer will seek to include all public agencies with a substantive interest in the establishment of the
mitigation bank or in-lieu fee program on the IRT, but retains final authority over its composition.

(3) The primary role of the IRT is to facilitate the establishment of mitigation banks or in-lieu fee programs
through the development of mitigation banking or in-lieu fee program instruments. The IRT will review the
prospectus, instrument, and other appropriate documents and provide comments to the district engineer. The
district engineer and the IRT should use a watershed approach to the extent practicable in reviewing proposed
mitigation banks and in-lieu fee programs. Members of the IRT may also sign the instrument, if they so choose.
By signing the instrument, the IRT members indicate their agreement with the terms of the instrument. As an
alternative, a member of the IRT may submit a letter expressing concurrence with the instrument. The IRT will
also advise the district engineer in assessing monitoring reports, recommending remedial or adaptive
management measures, approving credit releases, and approving modifications to an instrument. In order to
ensure timely processing of instruments and other documentation, comments from IRT members must be
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received by the district engineer within the time limits specified in this section. Comments received after these
deadlines will only be considered at the discretion of the district engineer to the extent that doing so does not
jeopardize the deadlines for district engineer action.

(4) The district engineer will give full consideration to any timely comments and advice of the IRT. The district
engineer alone retains final authority for approval of the instrument in cases where the mitigation bank or in-
lieu fee program is used to satisfy compensatory mitigation requirements of DA permits.

(5) MOAs with other agencies. The district engineer and members of the IRT may enter into a memorandum of
agreement (MOA) with any other federal, state or local government agency to perform all or some of the IRT
review functions described in this section. Such MOAs must include provisions for appropriate federal
oversight of the review process. The district engineer retains sole authority for final approval of instruments
and other documentation required under this section.

(c) Compensation planning framework for in-lieu fee programs. (1) The approved instrument for an in-lieu fee
program must include a compensation planning framework that will be used to select, secure, and
implement aquatic resource restoration, establishment, enhancement, and/or preservation activities. The
compensation planning framework must support a watershed approach to compensatory mitigation. All
specific projects used to provide compensation for DA permits must be consistent with the approved
compensation planning framework. Modifications to the framework must be approved as a significant
modification to the instrument by the district engineer, after consultation with the IRT.

(2) The compensation planning framework must contain the following elements:

(i) The geographic service area(s), including a watershed-based rationale for the delineation of each service area;

(ii) A description of the threats to aquatic resources in the service area(s), including how the in-lieu fee program
will help offset impacts resulting from those threats;

(iii) An analysis of historic aquatic resource loss in the service area(s);

(iv) An analysis of current aquatic resource conditions in the service area(s), supported by an appropriate level of
field documentation;

(v) A statement of aquatic resource goals and objectives for each service area, including a description of the
general amounts, types and locations of aquatic resources the program will seek to provide;

(vi) A prioritization strategy for selecting and implementing compensatory mitigation activities;

(vii) An explanation of how any preservation objectives identified in paragraph (c)(2)(v) of this section and
addressed in the prioritization strategy in paragraph (c)(2)(vi) satisfy the criteria for use of preservation in §
230.93(h);

(viii) A description of any public and private stakeholder involvement in plan development and implementation,
including, where appropriate, coordination with federal, state, tribal and local aquatic resource management and
regulatory authorities;

(ix) A description of the long-term protection and management strategies for activities conducted by the in-lieu
fee program sponsor;

(x) A strategy for periodic evaluation and reporting on the progress of the program in achieving the goals and
objectives in paragraph (c)(2)(v) of this section, including a process for revising the planning framework as
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necessary; and

(xi) Any other information deemed necessary for effective compensation planning by the district engineer.

(3) The level of detail necessary for the compensation planning framework is at the discretion of the district
engineer, and will take into account the characteristics of the service area(s) and the scope of the program. As
part of the in-lieu fee program instrument, the compensation planning framework will be reviewed by the IRT,
and will be a major factor in the district engineer's decision on whether to approve the instrument.

(d) Review process. (1) The sponsor is responsible for preparing all documentation associated with
establishment of the mitigation bank or in-lieu fee program, including the prospectus, instrument, and
other appropriate documents, such as mitigation plans for a mitigation bank. The prospectus provides an
overview of the proposed mitigation bank or in-lieu fee program and serves as the basis for public and
initial IRT comment. For a mitigation bank, the mitigation plan, as described in § 230.94(c), provides
detailed plans and specifications for the mitigation bank site. For in-lieu fee programs, mitigation plans
will be prepared as in-lieu fee project sites are identified after the instrument has been approved and the
in-lieu fee program becomes operational. The instrument provides the authorization for the mitigation
bank or in-lieu fee program to provide credits to be used as compensatory mitigation for DA permits.

(2) Prospectus. The prospectus must provide a summary of the information regarding the proposed mitigation
bank or in-lieu fee program, at a sufficient level of detail to support informed public and IRT comment. The
review process begins when the sponsor submits a complete prospectus to the district engineer. For
modifications of approved instruments, submittal of a new prospectus is not required; instead, the sponsor
must submit a written request for an instrument modification accompanied by appropriate documentation.
The district engineer must notify the sponsor within 30 days whether or not a submitted prospectus is
complete. A complete prospectus includes the following information:

(i) The objectives of the proposed mitigation bank or in-lieu fee program.

(ii) How the mitigation bank or in-lieu fee program will be established and operated.

(iii) The proposed service area.

(iv) The general need for and technical feasibility of the proposed mitigation bank or in-lieu fee program.

(v) The proposed ownership arrangements and long-term management strategy for the mitigation bank or in-
lieu fee project sites.

(vi) The qualifications of the sponsor to successfully complete the type(s) of mitigation project(s) proposed,
including information describing any past such activities by the sponsor.

(vii) For a proposed mitigation bank, the prospectus must also address:

(A) The ecological suitability of the site to achieve the objectives of the proposed mitigation bank, including the
physical, chemical, and biological characteristics of the bank site and how that site will support the planned types
of aquatic resources and functions; and

(B) Assurance of sufficient water rights to support the long-term sustainability of the mitigation bank.

(viii) For a proposed in-lieu fee program, the prospectus must also include:

(A) The compensation planning framework (see paragraph (c) of this section); and
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(B) A description of the in-lieu fee program account required by paragraph (i) of this section.

(3) Preliminary review of prospectus. Prior to submitting a prospectus, the sponsor may elect to submit a draft
prospectus to the district engineer for comment and consultation. The district engineer will provide copies of
the draft prospectus to the IRT and will provide comments back to the sponsor within 30 days. Any comments
from IRT members will also be forwarded to the sponsor. This preliminary review is optional but is strongly
recommended. It is intended to identify potential issues early so that the sponsor may attempt to address those
issues prior to the start of the formal review process.
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