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40 C.F.R. § 230.97

Management.

(a) Site protection. (1) The aquatic habitats, riparian areas, buffers, and uplands that comprise the overall
compensatory mitigation project must be provided long-term protection through real estate instruments
or other available mechanisms, as appropriate. Long-term protection may be provided through real estate
instruments such as conservation easements held by entities such as federal, tribal, state, or local resource
agencies, non-profit conservation organizations, or private land managers; the transfer of title to such
entities; or by restrictive covenants. For government property, long-term protection may be provided
through federal facility management plans or integrated natural resources management plans. When
approving a method for long-term protection of non-government property other than transfer of title, the
district engineer shall consider relevant legal constraints on the use of conservation easements and/or
restrictive covenants in determining whether such mechanisms provide sufficient site protection. To
provide sufficient site protection, a conservation easement or restrictive covenant should, where
practicable, establish in an appropriate third party (e.g., governmental or non-profit resource
management agency) the right to enforce site protections and provide the third party the resources
necessary to monitor and enforce these site protections.

(2) The real estate instrument, management plan, or other mechanism providing long-term protection of the
compensatory mitigation site must, to the extent appropriate and practicable, prohibit incompatible uses (e.g.,
clear cutting or mineral extraction) that might otherwise jeopardize the objectives of the compensatory
mitigation project. Where appropriate, multiple instruments recognizing compatible uses (e.g., fishing or
grazing rights) may be used.
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