
40 C.F.R. § 230.94
Planning and documentation.

(a) Pre-application consultations. Potential applicants for standard permits are encouraged to participate in
pre-application meetings with the Corps and appropriate agencies to discuss potential mitigation
requirements and information needs.

(b) Public review and comment. (1) For an activity that requires a standard DA permit pursuant to section 404 of
the Clean Water Act, the public notice for the proposed activity must contain a statement explaining how
impacts associated with the proposed activity are to be avoided, minimized, and compensated for. This
explanation shall address, to the extent that such information is provided in the mitigation statement
required by 33 CFR 325.1(d)(7), the proposed avoidance and minimization and the amount, type, and
location of any proposed compensatory mitigation, including any out-of-kind compensation, or indicate
an intention to use an approved mitigation bank or in-lieu fee program. The level of detail provided in the
public notice must be commensurate with the scope and scale of the impacts. The notice shall not include
information that the district engineer and the permittee believe should be kept confidential for business
purposes, such as the exact location of a proposed mitigation site that has not yet been secured. The
permittee must clearly identify any information being claimed as confidential in the mitigation statement
when submitted. In such cases, the notice must still provide enough information to enable the public to
provide meaningful comment on the proposed mitigation.

(2) For individual permits, district engineers must consider any timely comments and recommendations from
other federal agencies; tribal, state, or local governments; and the public.

(3) For activities authorized by letters of permission or general permits, the review and approval process for
compensatory mitigation proposals and plans must be conducted in accordance with the terms and conditions
of those permits and applicable regulations including the applicable provisions of this part.

(c) Mitigation plan. (1) Preparation and Approval. (i) For individual permits, the permittee must prepare a draft
mitigation plan and submit it to the district engineer for review. After addressing any comments provided
by the district engineer, the permittee must prepare a final mitigation plan, which must be approved by the
district engineer prior to issuing the individual permit. The approved final mitigation plan must be
incorporated into the individual permit by reference. The final mitigation plan must include the items
described in paragraphs (c)(2) through (c)(14) of this section, but the level of detail of the mitigation plan
should be commensurate with the scale and scope of the impacts. As an alternative, the district engineer
may determine that it would be more appropriate to address any of the items described in paragraphs (c)
(2) through (c)(14) of this section as permit conditions, instead of components of a compensatory
mitigation plan. For permittees who intend to fulfill their compensatory mitigation obligations by securing
credits from approved mitigation banks or in-lieu fee programs, their mitigation plans need include only
the items described in paragraphs (c)(5) and (c)(6) of this section, and the name of the specific mitigation
bank or in-lieu fee program to be used.
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