
40 C.F.R. § 124.19
Appeal of RCRA, UIC, NPDES and PSD Permits.

(a) Petitioning for review of a permit decision. (1) Initiating an appeal. Appeal from a RCRA, UIC, NPDES, or PSD
final permit decision issued under § 124.15 of this part, or a decision to deny a permit for the active life of a
RCRA hazardous waste management facility or unit under § 270.29 of this chapter, is commenced by filing
a petition for review with the Clerk of the Environmental Appeals Board within the time prescribed in
paragraph (a)(3) of this section.

(2) Who may file? Any person who filed comments on the draft permit or participated in a public hearing on the
draft permit may file a petition for review as provided in this section. Additionally, any person who failed to file
comments or failed to participate in the public hearing on the draft permit may petition for administrative
review of any permit conditions set forth in the final permit decision, but only to the extent that those final
permit conditions reflect changes from the proposed draft permit.

(3) Filing deadline. A petition for review must be filed with the Clerk of the Environmental Appeals Board within
30 days after the Regional Administrator serves notice of the issuance of a RCRA, UIC, NPDES, or PSD final
permit decision under § 124.15 or a decision to deny a permit for the active life of a RCRA hazardous waste
management facility or unit under § 270.29 of this chapter. A petition is filed when it is received by the Clerk of
the Environmental Appeals Board at the address specified for the appropriate method of delivery as provided in
paragraph (i)(2) of this section.

(4) Petition contents. (i) In addition to meeting the requirements in paragraph (d) of this section, a petition for
review must identify the contested permit condition or other specific challenge to the permit decision and
clearly set forth, with legal and factual support, petitioner's contentions for why the permit decision should be
reviewed. The petition must demonstrate that each challenge to the permit decision is based on:

(A) A finding of fact or conclusion of law that is clearly erroneous; or

(B) An exercise of discretion or an important policy consideration that the Environmental Appeals Board should,
in its discretion, review.

(ii) Petitioners must demonstrate, by providing specific citation to the administrative record, including the
document name and page number, that each issue being raised in the petition was raised during the public
comment period (including any public hearing) to the extent required by § 124.13. For each issue raised that was
not raised previously, the petition must explain why such issues were not required to be raised during the public
comment period as provided in § 124.13. Additionally, if the petition raises an issue that the Regional
Administrator addressed in the response to comments document issued pursuant to § 124.17, then petitioner
must provide a citation to the relevant comment and response and explain why the Regional Administrator's
response to the comment was clearly erroneous or otherwise warrants review.

(b) Response(s) to a petition for review. (1) In a PSD or other new source permit appeal, the Regional
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Administrator must file a response to the petition for review, a certified index of the administrative record,
and the relevant portions of the administrative record within 21 days after the service of the petition. The
response brief must respond to arguments raised by the appellant, together with specific citation or other
appropriate reference to the record (e.g., by including the document name and page number).

(2) In all other permit appeals under this section, the Regional Administrator must file a response to the
petition, a certified index of the administrative record, and the relevant portions of the administrative record
within 30 days after the service of a petition.

(3) A permit applicant who did not file a petition but who wishes to participate in the appeal process must file a
notice of appearance and a response to the petition. Such documents must be filed by the deadlines provided in
paragraph (b)(1) or (2) of this section, as appropriate.

(4) The State or Tribal authority where the permitted facility or site is or is proposed to be located (if that
authority is not the permit issuer) must also file a notice of appearance and a response if it wishes to
participate in the appeal. Such response must be filed by the deadlines provided in paragraph (b)(1) or (2) of
this section, as appropriate.

(c) Replies. (1) In PSD and other new source permit appeals, the Environmental Appeals Board will apply a
presumption against the filing of a reply brief. By motion, petitioner may seek leave of the Environmental
Appeals Board to file a reply to the response, which the Environmental Appeals Board, in its discretion,
may grant. The motion must be filed simultaneously with the proposed reply within 10 days after service of
the response. In its motion, petitioner must specify those arguments in the response to which petitioner
seeks to reply and the reasons petitioner believes it is necessary to file a reply to those arguments.
Petitioner may not raise new issues or arguments in the motion or in the reply.
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