
40 C.F.R. § 123.35
As the NPDES Permitting Authority for regulated small MS4s, what is
my role?

(a) You must comply with the requirements for all NPDES permitting authorities under Parts 122, 123, 124,
and 125 of this chapter. (This section is meant only to supplement those requirements and discuss specific
issues related to the small MS4 storm water program.)

(b) You must develop a process, as well as criteria, to designate small MS4s other than those described in §
122.32(a)(1) of this chapter, as regulated small MS4s to be covered under the NPDES storm water discharge
control program. This process must include the authority to designate a small MS4 waived under
paragraph (d) of this section if circumstances change. EPA may make designations under this section if a
State or Tribe fails to comply with the requirements listed in this paragraph. In making designations of
small MS4s, you must:

(1)

(i) Develop criteria to evaluate whether a storm water discharge results in or has the potential to result in
exceedances of water quality standards, including impairment of designated uses, or other significant water
quality impacts, including habitat and biological impacts.

(ii) Guidance: For determining other significant water quality impacts, EPA recommends a balanced
consideration of the following designation criteria on a watershed or other local basis: discharge to sensitive
waters, high growth or growth potential, high population density, contiguity to an urban area with a population
of 50,000 people or more as determined by the latest Decennial Census by the Bureau of the Census, significant
contributor of pollutants to waters of the United States, and ineffective protection of water quality by other
programs;

(2) Apply such criteria, at a minimum, to any small MS4 located outside of an urban area with a population of
50,000 people or more as determined by the latest Decennial Census by the Bureau of the Census serving a
jurisdiction with a population density of at least 1,000 people per square mile and a population of at least
10,000;

(3) Designate any small MS4 that meets your criteria by December 9, 2002. You may wait until December 8,
2004 to apply the designation criteria on a watershed basis if you have developed a comprehensive watershed
plan. You may apply these criteria to make additional designations at any time, as appropriate; and
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